United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






United States Court of Appea 
District of Columbia 

JANUARY TEEM, 1940. - 


MARYLAND AND VIRGINIA MILK PRODUCERS’ AS¬ 
SOCIATION, INCORPORATED, PETITIONER. ‘ :? 


DISTRICT OF COLUMBIA 


PETITION FOR REVIEW OF DECISION OF THE BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA. / '.J' :. 







: Ba v' ala! 
v i ^'3 fS i 















1 



United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1940. 

No. 7569 


MARYLAND AND VIRGINIA MILK PRODUCERS’ AS¬ 
SOCIATION, INCORPORATED, PETITIONER, 

VS. 

DISTRICT OF COLUMBIA, RESPONDENT. 


PETITION FOR REVIEW OF DECISION OF THE BOARD OF TAX APPEALS 
FOR THE DISTRICT OF COLUMBIA. 


INDEX. 

Original Print 


Petition and Exhibits . 1 1 

Answer. 25 44 

Findings of Fact and Opinion . 27 45 

Decision.•. 48 72 

Petition for Review and Notice of Filing. 49 73 

Order of Board Extending Time. 66 84 

Stipulated Statement of Evidence and Exhibits.. 67 85 

Testimony of B. B. Derrick . 68 86 

“ “ William B. Hooper . 95 114 

Certificate. 125 139 


40—357 














United States Court of Appeals for the 
District of Columbia 


1 Endorsed: Received and Filed Nov 8 1938 Board 

of Tax Appeals for the District of Columbia 

COPY 

Board of Tax Appeals for the District of Columbia 


Maryland and Virginia Milk Producers 7 Association, 

Incorporated, Petitioner 

■ 

v. 

District of Columbia, Respondent. 

Docket No. 104 
Petition 

The above named petitioner petitions for a cancellation 
of certain assessments of taxes against it, and failing that 
for a reduction thereof as hereinafter stated, and alleges as 
follows: 

1. The petitioner is a non-profit membership corporation, 
organized and existing under the Cooperative Association 
Laws of the State of Maryland, and domesticated in the 
State of Virginia pursuant to the laws thereof. Its address 
is Silver Spring, Maryland. 

2. The taxes in controversy aggregate $14,977.88 and are 
“corrected” assessments on 

(a) certain intangibles for the fiscal years 1936,1937 and 
1938, respectively, totaling $14,159.17, and 

(b) a “corrected” business privilege tax assessed against 
it for the fiscal year 1938 in the sum of $818.71, totalling 
$14,977.88, which sum, $14,977.88, with interest thereon from 
September 16th, 1938, is the amount is dispute. 

3. The notice of assessment of all the taxes on intangibles 
was dated August 19th, 1938, and was received by your peti¬ 
tioner at its office at Silver Spring, Maryland, on the 22nd 
day of August, 1938. Notice of the corrected assessment 
of the Business Privilege Tax was dated August 10th, 1938, 
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and was received on the 12th day of August, 1938, at its 
office at Silver Springs, Maryland. The aggregate of 

2 $14,977.88 was paid under protest in writing by the 
petitioner on September 16th, 1938. All of these facts 

will more fully appear from the notices of the correct as¬ 
sessments hereto attached marked exhibits “A” and “B”, 
respectively; four receipted tax bills marked Exhibits “C” 
to “F”, respectively, together with a copy of the letter of 
the petitioner transmitting the check to pay the same to the 
collector of taxes for the District of Columbia, hereto at¬ 
tached marked Exhibit “G”. 

4. The facts upon which the petitioner relies as the basis 
of this proceeding are as follow's: 

(a) The petitioner is a strictly membership non-profit co¬ 
operative marketing corporation, without capital stock, in¬ 
corporated under the law’s of the State of Maryland and do¬ 
mesticated in Virginia under its law’s as aforesaid. Its mem¬ 
bership consists purely of about 1200 farmers resident in 
Maryland, Virginia, and West Virginia, actually engaged 
in dairy farming, and selling the greater portion of their 
milk production to distributors w’ith plants in the District 
of Columbia, under contracts negotiated by the petitioner on 
their behalf. Each member has an equal voice with every 
other member in electing directors for the association from 
its membership, who manage and conduct the affairs of the 
Association, w’hich is the cooperative marketing of all milk 
produced by its several members. A printed copy of the 
membership contract used by the Association with its mem¬ 
bers is herewith filed marked Exhibit “H”, as well as a like 
copy of its by-laws marked exhibit “I”, and both asked to 
be read as parts of this petition. 

(b) While the statutory principal office of the Association 
is at Hvattsville in Princes George County, Virginia, as 
aforesaid, all of the meetings of its members, general and 
special, as w’ell as some of the meetings of its Board of Di¬ 
rectors are held at Silver Spring in Montgomery County, 

Maryland, but until June 25th, 1938 it also main- 

3 tained an office at 1731 Eye Street, N. W., Washing¬ 
ton, D. C., where directors* meeting w’ere sometimes 

held, and its accounts and records were principally kept. 
Since that date, however, this office has been removed to 932 
Philadelphia Avenue, Silver Spring, in Montgomery 
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County, Maryland, and it no longer maintains an office nor 
any of its records within the District of Columbia, nor trans¬ 
acts its business therein. 

(c) The business of the Association is to market all of j 
tlie milk produced by all of its members from day to day 
on the best obtainable terms and to distribute the net pro¬ 
ceeds from time to time among its members in proportion 
to the quantity and quality of the milk produced by each 
respectively, less only the actual cost of operating the As- | 
sociation. 

(d) The bulk of the milk disposed of through the Asso¬ 
ciation is delivered to distributors whose plants are located j 
in the District of Columbia. An appreciable quantity, ap- i 
proximatelv 26.6 percent is however delivered to distribu¬ 
tors or others whose plants are not so located within the 
limits of the District of Columbia. 

(e) All deliveries of milk are made by the several pro- | 
ducers by consignment, either by common carriers or inde- | 
pendent contract carriers, directly from the farms of the | 
several producers members of the Association to the several j 
consignees, pursuant to agreements either negotiated by the j 
Association with the several consignees or by agreements 
between the producers and consignees approved by the As¬ 
sociation. 

(f) Prior to 1935 payment for all such consignments were ; 
made monthly directly to the several producers by con¬ 
signees for the gross proceeds of each member’s milk, less a 
charge of one cent per gallon, estimated to be sufficient to 
pay the actual operating expenses of the Association, and 

to create and maintain a revolving reserve for contin- i 
4 gencies, and hereinafter referred to as the “revolv¬ 
ing fund”, which one cent was withheld from immedi¬ 
ate distribution by the Association for said purposes pend¬ 
ing the ascertainment of its actual surplus over actual op¬ 
erating expenses, and its disbursement at stated periods. 
Since that time tins method, for the purpose of more con¬ 
venient and efficient administration, and distribution of the 
net proceeds of all milk so delivered, has been changed to 
the extent only that the gross purchase price for all milk 
sold and delivered by its members to the several purchasers 
thereof is all collected by the Association which disburses 
the same directly to its members monthly less the one cent 
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per gallon, called brokerage, from which its expenses are 
paid, and this surplus is later at stated periods also re¬ 
turned to its members in proportion to the contributions 
thereto by the several members during the period for which 
such distribution is being made. 

(g) These surpluses so arising are not kept in cash or in 
bank, however, but are invested from time to time in United 
States bonds, State and Municipal bonds, which are non- 
taxable, or in other high class corporate bonds or stocks or 
in real estate mortgages, or deeds of trust on property lo¬ 
cated in Maryland, Virginia, or the District of Columbia, or 
other localities, all of which are kept permanently in certain 
safe-deposit boxes located in the State of Virginia, and the 
principal of such investments, together with such balances 
on deposit in banks awaiting investment, and which deposits 
are also kept in banks outside of the District of Columbia, 
constitute the revolving fund and it, together with the net 
income accruing from such investments, are refunded in 
their entirety to the several members entitled thereto annu¬ 
ally in cycles of six years; that is to say, all surplus of the 

brokerage deductions made in 1932, with its accre- 
5 tions, was refunded to the members contributing 

thereto in the year 1938 in the same proportion in 
which they contributed thereto, and the said fund at any one 
time is the sum of such surpluses as were withheld during 
the proceeding six years, with the net income accruing there¬ 
from and not disbursed. In this way the revolving fund is 
created, maintained and disbursed, and at all times it is 
recognized, as in fact it is, as the property of the several 
members who contributed thereto, and only temporarily 
withheld from them for the purposes aforesaid. 

(h) This revolving fund on July 1st, 1935 amounted 


to.$444,007.72 

of which .$100,500.00 


was invested (a) in United States Government 
bonds, State bonds and Municij>al bonds, which were 
not taxable even to residents; 

(b) In high-class corporate bonds and stocks and in 
real estate mortgages on real estate located in Mary¬ 
land, Virginia, District of Columbia and other local¬ 
ities in the aggregate amount of. 227,000.04 328,400.94 


the securities of which only to the amount of 
$19,908.00 were on that day within the District of 
Columbia. 

(c) The residue, . 


115,597.78 
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was represented on the books of the company by cash in banks in Mary¬ 
land, Virginia, and the District of Columbia, of which only $33,342.29 were 
in banks within the District of Columbia, and by other assets such as ac¬ 
counts receivable, of which only $1,639.55 arose from the sale of property 
acquired by the Association from others than its members. 

On Julv 1st, 1936 it amounted to,. 526,181.48 

of which', . 145,363.75 

(a) was invested in United States Government 
bonds, State bonds and Municipal bonds, none of 
which were taxable even to residents; 

(b) In high-class corporate bonds, and stocks and 
in real estate mortgages on real estate located in 
Maryland, Virginia, District of Columbia and other 


localities in the aggregate amount of,. 206,772.09 352,135.84 


none of which were on that day within the District 
of Columbia; 

(c) The residue,. 174,045.64 

was represented on the books of the company by 
cash in banks in Maryland, Virginia, and the Dis¬ 
trict of Columbia, of which only,. 2,246.87 

were in banks within the District of Columbia, and by 


other assets, such as accounts receivable of which only $16.79.11 arose from 
the sale of property acquired by the Association from others than its 
members. 

On July 1st, 1937, it amounted to,. $564,718.99 

of which, ... 200,375.30 

was invested 

(a) in United States Government bonds, state bonds 
and municipal bonds, which were not taxable even 
to residents; 

(b) In high-class corporate bonds and stocks and in 

real estate mortgages on real estate located in Mary¬ 
land, Virginia, District of Columbia and other local¬ 
ities in the aggregate amount of, . 183,729.75 384,105.05 


none of which were on that day within the District 
of Columbia. 

(c) The residue,. 180,613.94 

was represented on the books of the company by cash in banks in Mary¬ 
land, Virginia, and the District of Columbia, of which only $5,360.27 were in 
banks within the District of Columbia. 

(i) The change in the method of settling for milk deliv¬ 
ered to distributors by members of the Association, stated 
in sub-section (f) by which the members of the Association 
received pay for the milk sold for them by the Association 
through the Association, less the brokerage charge above 
mentioned, instead of directly from the consignee as there¬ 
tofore, less the same brokerage, made no difference in the 
status of the gross proceeds from the milk so sold nor of 
the brokerage, nor the surplus therefrom constituting this 
fund. It did not increase the estate of the petitioner herein 
nor decrease the interest nor rights of its members therein. 
It merely changed the channel through which it was trans¬ 
mitted. The petitioner merely constitutes the conduit 
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through which the members received their pay for their milk 
which it has sold for them to the various distributors. It 
did, however, necessitate on the part of the petitioner the 
setting up of proper accounts on its books showing the in¬ 
debtedness of the various distributors for the milk delivered 
to each by such producer member, the gross amounts, of 
which were charged on the books to the several dis- 

7 tributors, and the net amounts less the brokerage 
charge above mentioned, as well as the net amounts 

to he paid at once to each member as well as the amounts, 
credited to its various members from the next ensuing dis¬ 
tribution of surplus. In consequence of this change of 
method in accounting, which was a change of method merely, 
resulted in there appearing on the books of the company, as 
bills receivable, large sums of money which did not belong 
to the petitioner and which it had no moral, legal or equit¬ 
able right bevond its dutv as a conduit to collect and trans- 
mit them. 

(j) In addition to the transaction aforesaid and as inci¬ 
dent to the contracts for the sale and delivery of specific 
quantities of milk at stated times and quantities to pur¬ 
chasers it was at times requisite for the Association to pur¬ 
chase comparatively small quantities of milk or cream from 
others than its members to meet obligations to make deliv¬ 
eries promised by the Association on their behalf, with the 
result that there were at times on its books, bills receivable 
arising from such sales, which might be held to be purchases 
and sales of milk and cream not the property of its mem¬ 
bers, but the property of the Association in its corporate 
capacity. These bills receivable arising from such sales 
the Association giving the benefit of any doubt in that re¬ 
gard to the taxing authorities of the District of Columbia 
lias returned for taxation for the fiscal years 1936,1937 and 
193.8, as well as for a basis for the business privilege tax 
of 1938. 

(k) The petitioner being advised and believing that under 
the conditions stated that it was not liable for taxation 
within the District of Columbia on any of said intangibles 
aforesaid except so far as being physically therein and 
being so connected with and arising from the business ac¬ 
tivity being then actually conducted therein as to ac- 

8 quire or to have ascribed to them a situs therein sep- 


DISTRICT OF COLUMBIA. 


71 

| 

arate and apart from its domicile, returned its intan¬ 
gible holdings as so taxable as of July 1st, 1935, (waiving! 
all doubts in favor of the taxing authorities as aforesaid) 
in the amount of $54,960.84 which was made up of the fol¬ 
lowing elements: 

$19,980.00 a portion of the revolving fund, above men-! 
tioncd, then physically within the District of Columbia, and! 
for that reason thought possibly to have a situs for taxation j 
within the District of Columbia, and a balance of bills re-! 
ceivablo arising from transactions of the character stated! 
in sub-section (j) and not paid, and cash on deposit within 
the District of Columbia, upon which the Board of Tax Ap¬ 
praisers for that year assessed an intangible tax of $274.80, j 
which your petitioner paid in full on August 30th, 1935. 

In like manner as of July 1st, 1936, it returned for taxa- j 
tion intangible property in the amount of $18,725.98 consist- j 
ing of cash on hand and in banks in the District of Columbia j 
and accounts receivable arising as stated in sub-section (j) j 
of which it made due return during the month of July, 1936, j 
and upon which return the Board of Tax Appraisers as- ! 
sessed an intangible tax of $93.62 for the fiscal year 1937, i 
which tax it paid in full on September 2nd, 1936, and in like | 
manner as of the first day of July, 1937, it had under its con- j 
trol intangibles to the amount of $5,326.27 consisting of cash | 
on hand and in banks in the District of Columbia, of which ! 
it made return and upon which return the Board of Tax Ap- j 
praisers assessed a tax of $26.80 for the fiscal year 1938, i 
which tax was paid in full on September 27th, 1937, by your I 
petitioners. These taxes your petitioner shows were all of J 
the taxes with which they are properly chargeable on in- | 
tangible property for either of said years, which had any i 
taxable situs within the District of Columbia. 

9 (1) Notwithstanding these returns and these as- | 

sessments of taxes by the Tax Appraisers, and their 
payment by your petitioner, as aforesaid, the Board of Tax 
Appraisers on August 19th, 1938, advised that they had in- j 
creased the assessment of intangibles held by your peti¬ 
tioner for the year 1936 by the amount of $635,131.00 and 
assessed additional taxes thereon against your petitioner 
in the sum of $3,175.65, which is the tax on the difference be- j 
tween the amount of intangibles returned by your petitioner 
for that year as aforesaid, to-wit: $54,960.00 and $690,- 
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091.00, which latter figure your petitioner believes the Board 
of Tax Appraisers arbitrarily improperly and erroneously 
ascertained as liable to taxation and as consisting of the 
following items: 

Cash and deposits in bank, $119,660.41 

Accounts receivable, 300,876.28 

Mortgages (including intangibles other than 
U. S. bonds) 269,553.00 

690,091.00 

which so far as accurate, and so far as it is in excess of $54,- 
960.00 the amount of intangibles returned by it for that 
year, consists of securities belonging to and held in the re¬ 
volving fund aforesaid for distribution at the proper time 
to its members, but without any situs at all within the Dis¬ 
trict of Columbia, and of cash deposits and accounts receiv¬ 
able arising as stated herein which did not belong to your 
petitioner at all but belonged to your petitioner’s members 
and were merely in its hands as a conduit for transmission 
to them. 

(m) In the same way, and on the same day, the Board of 
Tax Appraisers advised your petitioner that it had in¬ 
creased its assessment against it for the fiscal year 1937 by 
the amount of $955,241.00, and assessed additional taxes 
thereon against your petitioner in the sum of $4,776.20; 
which is the tax on the difference between the amount of in¬ 
tangibles returned by your petitioner for that year, 
10 to-wit: $1S,724.00 and $973,966.61, which latter figure 

your petitioner believes the Board of Tax Appraisers 
arbitrarily ascertained as liable to taxation and as consist¬ 
ing of the following items: 

Cash and bank deposits 146,262.73 

Accounts receivable, 443,953.09 

Bonds and mortgages, including non-taxable 
IT. S. state and municipal bonds at cost, 383,750.79 

which ascertainments so far as accurate, and so far as it is 
in excess of $18,724.00, the amount of intangibles returned 
by it for that year, consists of securities belonging to the 
revolving fund aforesaid, held for distribution at the proper 
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time to its members, but without any situs at all within the j 
District of Columbia, and of cash deposits and accounts re- j 
ceivable which did not belong to your petitioner at all but j 
which arose in the manner stated in sub-section (j) and 
merely in its hands as a conduit for transmission to them. 

(n) In like manner, on the same day, they notified your 
petitioner that it had increased its assessment for the fiscal 
year 1938 on intangible property by the amount of $1,241,- i 
462.00 and had assessed additional taxes thereon at the rate j 
of fifty cents ori the hundred dollars to the extent of $6,- j 
207.32, which is the tax on the difference between the amount 
of taxable intangibles returned by your petitioner for that 
year, to-wit: 5,360.00 and $1,246,822.00 which your peti¬ 
tioner charges the Board of Tax Appraisers arbitrarily and 
erroneously ascertained as liable to taxation and as consist- | 
ing of the following items: 

Cash $95,241.86 

Bills Receivable 563,369.67 

Investments, including all non-tax- 
able U. S. State, municipal bonds 
at cost, 402,789.06 

and including arbitrarily and with¬ 
out any foundation at all in fact 
so far as your petitioner has been 
able to ascertain, 185,420.00 

as “additional investments” 

1,246,822.00 | 

11 which so far as accurate, and so far as it is in excess 
of $5,360.00, the amount of intangibles returned by it j 
for that year, consists of investments as aforesaid belong- | 
ing to the revolving fund aforesaid, and held for distribu- j 
tion at the proper time to its members, but without any situs 
within the District of Columbia, of cash and deposits and j 
of accounts receivable which did not belong to vour peti¬ 
tioner at all but belonged to your petitioner’s members and 
were merely in the hands as a conduit for transmission to 
them, and portions of which at least were absolutely non- 
taxable. 

All of said excess taxes have, as aforesaid, been paid un¬ 
der protest in writing as aforesaid. 
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In addition to the foregoing the Maryland and Virginia 
Milk Producers ’ Association, on or about October 6th, 1938, 
for the reasons stated in sub-section (j) hereof, made ap¬ 
plication to the Commissioners of the District, for a busi¬ 
ness privilege tax and paid the sum of $10.00 therefor and 
made a return of its business within the District of Colum¬ 
bia for the proceeding year, showing receipt and retention 
of the one cent per gallon on all milk delivered by its mem¬ 
bers to the amount of $204,677.62 held for the purposes 
aforesaid, and of gross receipts for property sold by it 
within the District of Columbia not belonging to its mem¬ 
bers, in the sum of $122,815.59 and was assessed by said 
Board with a gross tax on the latter amount only, at the 
rate of 2/5ths of one percent aggregating $491.26, upon 
which it was given credit by the sum of $153.91 for taxes 
previously paid on tangible property for the fiscal year 
1938, leaving a net tax on such gross receipts in the amount 
of $337.35, which it paid in two installments, one of $168.68 
on December 1st, 1937, and the other in the amount of 
$168.67 on March 1st, 1938, which taxes your petitioner is 
advised are all of the taxes in any way properly assessable 
against it under the facts hereinbefore alleged. 

12 (p) It shows further, however, that on August 

10th, 1938 it was notified by Mr. A. F. Brook, Ad¬ 
ministrator of the Business Privilege Tax of an additional 
assessment of such tax in the amount of $818.71, which 
notice stated it “was computed upon the item of $204,677.62 
as set forth in the statement attached to the return being 
the gross amount deducted by it initially from members 
at the rate of one cent per gallon for each gallon of their 
milk marketed through the Association”, and held pri¬ 
marily as a fund to pay its operating expenses and the 
residue to be eventually returned in its entirety to its mem¬ 
bers to whom it at all times belonged. Said tax was also 
paid under protest on Sept. 16th, 1938 as alleged in para¬ 
graph 3 hereof. 

(q) Your petitioner shows that this also is an illegal and 
unjustified tax for the following reasons: 

(i) The association is not liable for said tax because it 
is not operated for profit. 

(ii) Because it is assessed in part on brokerage received 
by it for milk not sold or delivered within and which never 
came within the limits of the District of Columbia. 
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(iii) Because it is a tax on expenses incurred in connec¬ 
tion with the sale of milk and cream in the course of inter¬ 
state commerce and constitutes a burden on such commerce, 
and is therefore beyond the power of the Commission. 

(iv) Because for the reason aforesaid, and to the ex¬ 
tent that it is based upon brokerage received for milk not 
sold nor delivered in the District of Columbia it is exces¬ 
sive and beyond the power of the District of Columbia to 
enforce. 

(v) Because said brokerage to the extent not expended 
in the operating expenses of the petitioner is not and never 
was its property and belongs to its members and is to be 
distributed to them in the proportion in which they de¬ 
livered milk to the Association under their contracts there¬ 
with during the fiscal year 1938. 

5. It is not a resident of the District of Columbia, 
13 that the revolving fund above mentioned and the un¬ 
expended brokerage is not its fund in any true sense; 
has never been acquired by it or earned by it; that this 
fund, as well as the great bulk of the bills receivable, over 
and above the amount of bills receivable reported for the 
several years is not the property of this respondent and 
never has been; that it is the property of its members and 
is only in the possession of your petitioner as their agent, 
and in the course of transmission to its members, through 
it as a conduit; that none of it is liable to taxation within 
the District of Columbia, and if it was the intent of Con¬ 
gress to make it so taxable it would be in violation of the 
rights of the plaintiff and its members under the provi¬ 
sions of the Fifth amendment to the Constitution of the 
United States, which prohibits the taking of property for 
public use without just compensation and without due proc¬ 
ess of law, and also in violation of the provisions of Sec¬ 
tion 8 of Article I of the Constitution of the United States, 
which authorizes all duties, imposts and excises shall be 
uniform throughout the United States; which prohibits 
capitation or other direct taxes except in proportion to the 
census; prohibits the tax or duty on articles exported from 
any state, and prohibits any preference, by any regulation 
of Congress, to the ports of one state over those of another. 

WHEREFORE, your petitioner prays that the Board 
may hear these proceedings, ascertain the facts and declare 
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each and every one of said assessments, illegal and im¬ 
proper, and direct the payment of the sums paid under 
protest as aforesaid to the petitioner, with interest thereon 
from the 16th day of September, 1938, until paid, and fail¬ 
ing this that it will ascertain to what extent the said taxes 
are excessive, and in like manner require any excess tax 
so ascertained to be refunded to your petitioner with 
14 interest from the 16th day of September, 1938. 

MARYLAND AND VIRGINIA MILK 
PRODUCERS’ ASSOCIATION, IN¬ 
CORPORATED 

By B. B. DERRICK 
Its Secretary-Treasurer. 

932 Philadelphia Avenue, 

Silver Spring, Maryland. 

JNO. S. BARBOUR 

Atty. for Petitioner 
Fairfax, Virginia. 

State of Maryland, 

County of Montgomery , to-wit: 

I, B. B. Derrick, being duly sworn says that he is the 
Secretary-Treasurer of the Maryland and Virginia Milk 
Producers Association and its principal executive officer, 
charged with the conduct of its business; that he is fa¬ 
miliar w r ith the matters and things mentioned in the fore¬ 
going petition and is duly authorized to verify the fore¬ 
going petition; that he has read the same and is familiar 
with the statements contained therein; that the statements 
contained therein are true, except those stated to be upon 
information and belief and those he believes to be true. 

(Signed) B. B. DERRICK 

Subscribed and sworn to before the undersigned Notary 
Public this the 1st day of November, 1938, in my County 
and State aforesaid. 

(Signed) WILLIAM B. HOOPER 
(Seal) Notary Public 

My commission expires: May 1, 1939. 
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Exhibit A with Petition. 

Government of the District of Columbia 
Office of the Assessor 

August 19, 1938 

Maryland and Virginia Milk Producers Association, 

1731 Eye St., N. W., 

Washington, D. C. 

Gentlemen: 

This is to advise you that the Board of Personal Tax 
Appraisers have increased your assessments for the fiscal 
years 1936, 1937, and 1938 on intangible property in the 
following amounts: 

1936 additional assessment $635,131 

1937 additional assessment 955,241 

1938 additional assessment 1,241,462 

These assessments are due and payable at once, and if 
appeal is desired from the amount assessed against you 
such appeal should be filed with the Board of Tax Appeals 
within 90 days from the date of these bills, and only after 
the tax has been paid. 

Very truly yours, 

(Signed) C. A. RUSSELL 
Deputy Assessor, D. C. 

CAR :p 
Enel. 3 

RECEIVED 
Aug. 22 1938 

Md. & Va. Milk Producers Assn. 
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Exhibit B, with Petition 

Government of the District of Columbia 
Office of the Assessor 

August 10, 1938 

Md. & Va. Milk Producers’ Association, Inc., 

17311 Street, N. W. 

Washington, D. C. 

Attention: Mr. B. B. Derrick 
Secretary-Treasurer 

Gentlemen: 

Enclosed herewith is a Balance Due Business Privilege 
Tax bill in the amount of $818.71. The tax due as shown 
on this bill is computed “upon the item of $204,677.62 as 
set forth in the statement attached to your return as the 
“amount collected from members based on one cent per 
gallon for the number of gallons of their milk marketed 
through the Association”. 

This assessment is in accordance with our letter of May 
10, 1938. 

Very truly yours, 

(Signed) A. F. BROOKE 
Administrator 
Business Privilege Tax 

JSH:MK 

Enel. 

RECEIVED 
Aug 12 1938 

Md. & Va. Milk Producers Assn. 

Exhibits C, D, E and F are originals attached to the orig¬ 
inal petition, which are on intricate printed forms which 
are not available to petitioner. 
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Exhibit G with Petition 

Maryland and Virginia Milk Producers Association, Inc. 

932 Philadelphia Ave., 

Silver Spring, Md. 

September 15,1938 

Mr. Towers, 

Collector of Taxes, 

District of Columbia, 

Washington, D. C. 

My dear Sir: 

Enclosed you will find the check of the Maryland and 
Virginia Milk Producers’ Association, to your order, in the 
sum of $14,977.88, in payment of the enclosed tax bills, 
which payment is made under protest as to each and every 
of said bills, and each and every component item of said 
bills, to-wit: 

Business Privilege Tax 1938, “Balance 

Due” bill No. 6756, for. $818.71 

(Notified by Mr. Brook, Administra¬ 
tor of the Business Privilege Tax, on 
August 10th, 1938 and received by me 
on August 12th, 1938). 

Personal Tax Bill for 1936, number 

19802, corrected 8/19/38 . 3175.65 

Personal Tax Bill for 1937, No. 20182, 

corrected 8/19/38 . 4776.20 

Personal Tax Bill for 1938 No. 23774, 
corrected 8/19/38 . 6207.32 


Total . $14,977.88 

It is the purpose of the Association to appeal these as¬ 
sessments to the Board of Tax Appeals within the period 
limited by law. 
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Please acknowledge receipt of these several payments as 
having been paid under protest as above stated, with re¬ 
turn thereof. 

Very truly yours, 

MD. & VA. MILK PRODUCERS’ 
ASSOCIATION, INC. 

Per: 

Secretary-Treasurer 

BBD :OGK :mb 
enclosure 
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Exhibit “II” with petition 

Individual Contract between Maryland and Virginia Milk 
Producers' Association, Inc. (Co-Operative) 


and . 

Of.Market Area Dated.193 

Contract of.P. 0. Address. 

.Market Area 


WHEREAS the Maryland and Virginia Milk Producers’ 
Association, Inc., hereinafter called the Association, prior 
to the first day of December, 1936, was composed solely of 
milk producers who were under obligation to produce milk 
and/or cream, pure and unadulterated, produced and deliv¬ 
ered under the conditions and suitable for sale in the Dis¬ 
trict of Columbia and to meet the standard requirements 
thereof, which members are hereinafter referred to as 
Washington District members, with the result that pro¬ 
ducers of milk not complying with such requirements have 
not heretofore been received into the membership of the 
Association although they are producing milk within the 
same general territorial limits in which the Washington 
District members are producing milk, and 
WHEREAS there are numerous producers of milk with¬ 
in said territorial limits who are producing milk which is 
marketable within, their several localities though not mark¬ 
etable in the District of Columbia, for sale as fluid milk 
and who would like to obtain the services of said Associa¬ 
tion in marketing their products to the best advantage, and 
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WHEREAS the said Association is willing to receive 
into its membership such producers complying with its j 
rules and regulations wiio produce milk or cream, pure and | 
unadulterated to be delivered under conditions suitable for i 
sale in their respective localities or other designated local- j 
ities, with the requirements of which they agree to comply 
and which requirements may differ locally in the different j 
localities and require different terms, conditions and prices 
to meet differing market conditions, and hence require dif¬ 
ferent pools or classifications to be established so that the ^ 
several members of such different pools, hereinafter desig¬ 
nated as conditions may require from time to time, and 

WHEREAS, ., who pro¬ 

duces milk and cream and agrees to so produce the same 

suitable for sale as liquid milk in the State of. 

and County of., in accordance with the 

local requirements for the territory designated by the As- j 
sociation as the.Market Area, and 

WHEREAS the Association is willing to receive said 

producer into its membership as a member for such. 

. Market Area on the terms and conditions 

hereinafter stated, 

NOW THEREFORE, this agreement made this. 

day of., 193..., between the Maryland 

and Virginia Milk Producers’ Association, Inc., a cooper¬ 
ative membership corporation incorporated under the laws 
of the State of Maryland and domesticated in the State of 
Virginia, party of the first part and hereinafter called the 

Association and the said.who is 

a member or hereby applies for membership in said Asso¬ 
ciation on the terms and conditions hereinafter specified 
and w T ho is operating one or more dairy farms in the 

County of.and State of.. 

and hereinafter called the Producer. 

WITNESSETH, That, in consideration of the covenants 
and agreements herein contained, the said parties have 
agreed, and do hereby agree as follows: 

1. The Producer agrees to consign or to have consigned 
to the Association or in accordance with its instructions all 
milk and/or cream produced on all farms owned or oper¬ 
ated by the Producer during the continuance of this con¬ 
tract whether so operated at present or not, except such 
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milk and/or cream as is required for home and farm con¬ 
sumption, for and during the term of three years from the 
date hereof and thereafter for successive periods of one 
year therefrom unless and until notice is given in writing 
by either party to the other not more than ninety days nor 
less than thirty days before the expiration of any such 
period, that this contract will be terminated at the end of 
such period, and agrees to deliver or have delivered by 
such carrier or carriers as the Association may designate 
from time to time, said milk and/or cream pure and un¬ 
adulterated, produced and delivered under the conditions 
suitable for sale in the said market area above stated and to 
meet the standard market requirements thereof to such 
shipping stations, plants or other consignee as may be des¬ 
ignated from time to time by the Association. 

2. The Association agrees to sell or dispose of all of the 
said milk and/or cream consigned to it or its order under 
and complying with the conditions hereof to the best ad¬ 
vantage in its power whether sold in said area or not and 
remit the proceeds thereof to the producer less the deduc¬ 
tions hereinafter mentioned and subject to the differentials 
established from time to time under the provisions of Para¬ 
graphs 3 and 5 hereof, or at its option may authorize the 
purchaser of such milk to pay direct to the Producer on or 
about the 15th day of each month all of the purchase money 
therefor except the said deductions. 

3. The Association shall deduct from the proceeds of all 
such sales such uniform charges as it makes to other pro¬ 
ducer members in the same market area for like services 
under like circumstances and conditions, which may be nec¬ 
essary to meet its proper proportion of the expenses in¬ 
curred or to be incurred by the Association, together with 
such other sums as may be necessary to cover operating 
expenses, interest, overhead, depreciation, all obligations 
or debts of the Association lawfully incurred, as well as to 
create reasonable reserves or other funds reasonably esti¬ 
mated as essential or probable to be incurred by the Asso¬ 
ciation pursuant to its constitution and by-laws; provided, 
however, the total of all deductions made under this para¬ 
graph shall not in the aggregate exceed the rate of one cent 
per gallon or 11.6 cents per 100 lbs. for fluid milk and the 
rate of five cents per gallon for 20 % cream or three cents 
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per pound for its butterfat content, unless such excess be 
first recommended to the Association by two-thirds of the 
Board of Directors thereof and such recommendation be 
approved by an affirmative majority vote of the members 
of the Association, parties to this, and to- other member- i 
ship contracts who are in no default at the time, attending j 
in person and voting on, such question at local meetings 
held for that purpose which excess deduction has, however, 
been heretofore authorized by the requisite vote of the j 
members and is to be continued until rescinded by proper j 
action of the Association. 

4. The producer reserves the right to retain for home 
and farm use such of his milk and/or cream as he may | 
reasonably need from time to time for such use. He shall j 
not sell otherwise any products hereby contracted to the 
Association, except such as are offered to the Association j 
and rejected; but upon written application of the Producer 
to the Association and a permit in writing signed by its 
Secretary, the Association may allow all or a limited por- i 
tion of the product of such Producer to be sold otherwise 
under terms and conditions to be specified by the Associa- j 
tion. The Association reserves the right to transfer a 
member from one Market Area to another Market Area 
with higher requirements whenever the member is able to 
qualify for such Market Area and the market conditions 
justify such transfer, or to a Market Area with lower re¬ 
quirements when the Producer is no longer able to 

23 conform to the requirements of the Market Area to 
which he at the time being belongs or to which he 
may have been assigned. 

5. If the Producer is offered a direct contract for his j 
milk and/or cream said Producer shall report such offer j 
in writing to the Association. The Association may permit 
members to contract their milk and/or cream for limited 
periods directly to dealers or distributors or other pur¬ 
chasers designated by the Association, but only on the 
terms, conditions and regulations assented to by the Asso¬ 
ciation in writing, provided the Association is assured full 
and prompt payment of all deductions authorized by this ! 
contract or by the by-laws, rules, or regulations of the As¬ 
sociation and which are deducted from the proceeds of 
milk and/or cream of like kind and quality produced by 
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other members of the same Market Area; provided, fur¬ 
ther, that in marketing the milk of each producer and as¬ 
certaining the price to be accounted therefor that all sales, 
prices and proceeds accruing to the- Producer shall be sub¬ 
ject to such fair and equitable differentials as to variations 
of quantity and/or quality, whether seasonal or from con¬ 
formity or non-conformity to reasonable rules and regu¬ 
lations of the Association establishing standards of qual¬ 
ity, basic and surplus quantities: conditions, time and place 
of production; delivery and preservation; conformity to 
market requirements and other reasonable elements, 
whether enumerated herein or not, affecting price, value, 
volume and/or other market conditions, as the Association 
may from time to time establish under uniform rules ap¬ 
plicable to all other producers under like conditions all of 
which are hereby authorized, to the end that the price re¬ 
ceived by each producer in each Market Area and applica¬ 
ble thereto, which may differ one from another as pre¬ 
scribed by the Board of Directors from time to time, shall 
be substantially uniform with that received by all other 
producers for milk and/or cream of the same quality pro¬ 
duced and marketed at the same time and place under sub¬ 
stantially the same circumstances and conditions for the 
same Market Area. The Association may hereafter enter 
into marketing agreements with other Producers differing 
in terms from those contained herein, except as to the pro¬ 
visions of Section 3, without invalidating this agreement, 
provided the Producer, at his request in writing, may have 
substituted in this agreement the terms of any such agree¬ 
ment applying to his Market Area differing from those 
contained herein, so far as they do differ; such differing 
terms, however, to be applicable only to deliveries made 
subsequent to the receipt of such written request for sub¬ 
stitution by the Association and provided further that such 
producer complies with all the by-laws, rules and regula¬ 
tions applicable thereto. 

6. The Producer will execute from time to time when 
and as requested by the Association one or more orders in 
duplicate or otherwise on forms approved by the Associa¬ 
tion, directing the vendee to whom any of his milk, cream 
or dairy products are now or hereafter delivered to pay 
to the Association all or such portion of the gross proceeds 
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thereof required by the Association under the provisions 
of Section 3 and 5 hereof, and in event of a change of such 
vendees, from time to time to execute such other and fur¬ 
ther orders as may be requisite to enable the said Associa¬ 
tion to make such collections and execute acquittances 
therefor, and hereby authorizes the Association, at any 
time while this contract is in effect, to change the name of 
the drawee of any order executed under it, heretofore or 
hereafter, to the end that this contract may be fully per¬ 
formed. 

7. The Producer agrees that if he at any time refuses 
or fails to execute any order specified in Section 6, or fails 
to deliver or have delivered milk and/or cream mentioned 
in Section 1 to the Association or upon its order, at such 
time and place as the Association may direct or attempts 
to revoke any such order otherwise than as herein pro¬ 
vided, he will pay the Association 5c per gallon for all milk 
and at the rate of 20c per gallon for 20% cream, delivered, 
consigned, marketed, or withheld by or for him, other than 
in accordance with the terms hereof; none of vrhich pay¬ 
ments are to be construed to be a penalty or forfeit, but as 
stipulated or liquidated damages. In addition to the right 
to such stipulation or liquidated damages the Association 
may enforce the specific performance of this contract, and 
the demand for such damage should in no wav limit the 
right of the Association to enforce such specific perform¬ 
ance or vice versa. The parties agree that this contract is 
one of a series dependent for its true value on the adher¬ 
ence of each and all of the contracting parties to each and 
all of their several contracts, but it is mutually agreed that 
the cancellation of any such other contract, or the failure 
of any producer to comply with his contract shall not affect 
this contract. 

8. The Association agrees to exercise its best efforts to 
sell at fair prices all the milk and/or cream produced by 
its members in the several Market Areas contemplated 
hereby including the Producer herein named, produced, 
preserved, consigned and delivered as herein provided, 
and in event of inability to sell the same as fluid milk or 
cream to convert same into other dairy products and dis¬ 
pose of same and collect the proceeds and distribute the net 
proceeds between the Producer and the other producer 
members of the Association in the same Market Area in 
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the manner herein contemplated and provided for by the 
constitution and by-laws, rules and regulations of the As¬ 
sociation, as they now are or may be from time to time 
hereafter amended in a manner provided by law, its char¬ 
ter, by-laws, rules and regulations, which are hereby re¬ 
ferred to and made a part of this contract and to faithfully 
and impartially perform and administer this agreement, 
its constitution and by-laws, and rules and regulations and 
its Board of Directors is constituted the sole arbiter of all 
questions essential to or arising in connection with such 
distribution or involving the proper construction of the 
constitution, by-laws, rules and regulations of the Associa¬ 
tion in force from time to time, or of this contract, as be¬ 
tween members of the same or different Market Areas and 
all such questions are hereby referred to the said Board 
of Directors and its decision after hearing shall be final, 
provided that the producer desiring so to do and making 
application therefor in writing shall be entitled to appear 
before said Board in person or by counsel and present his 
claim and evidence in support thereof at a time and place 
to be designated by the Board. 

9. The Association guarantees ultimate payment to the 
Producer at standard prices prevailing for the time being 
for each Market Area for like milk and/or cream produced, 
delivered and sold under like circumstances and conditions 
and delivered by the Producer to the Association or to any 
distributor or other purchaser under any contract ap¬ 
proved or authorized in writing by the Association and for 
which such distributor or purchaser fails to pay, to that 
extent, and guarantees the Producer against loss resulting 
through loss of market or failure of the Association to pro¬ 
vide a market to the Producer for his output (provided 
such failure of payment, loss or failure of market is in no 
respect the fault of the Producer) to the extent and subject 
to all terms and conditions provided in the applicable by¬ 
laws, rules and regulations of the Association in force at 
the time of such delivery or failure of market: provided 
further, that the producer complies strictly with the rules 
and regulations of the Association in respect to notice of 
such defaults and failures in force at the time, and with the 
directions of the Association as to the method of disposing 
of any milk and/or cream not so marketed and of ascer- 
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taining the quantity, quality, and value thereof, and is in 
no other default. 

10. It is agreed that this contract shall become operative 
as to the parties hereto as of the date hereof when signed j 
by the Producer herein named and in the name of the Asso- ! 
ciation by its President or other officer, agent or director of 
the Association thereunto authorized by the Board of Di¬ 
rectors. 

11. The Producer agrees not to sell, transfer, or assign ! 
by lease, sale or otherwise, either the title or possession of ! 
any farm owned or operated by him during the time this j 
contract is in operation, or any part thereof, or the herd or 
herds thereon, with either the purpose or effect of releasing 
the Producer or the milk or cream produced on said farm 
or any part thereof from the obligations in respect thereto 
arising out of this contract, unless the purchaser, lessee or 
other transferee assumes in his stead the obligations thereof j 
in respect to all milk and/or cream produced thereon dur¬ 
ing the term that this contract is in effect. 

12. If the producer produces for sale milk and/or cream 
on more than one farm, the milk from each farm shall be 
marketed in accordance with and as a part of the product 
of the particular Market areas with the requirements of 
which such farm can comply. 

13. Whenever the word “milk” is used in this contract 
it shall include cream at its butterfat equivalent of 4% milk. 

14. It is hereby further stipulated that this Contract and 
the Charter, Constitution and By-Laws of the Association, 
its rules and regulations lawfully adopted, comprise the 
entire contract between the parties, has been delivered un¬ 
conditionally, and that it is not made upon any terms, con¬ 
ditions or representations other than as herein expressed 
and the Producer acknowledges that no agent, officer, or 
director of the Association has any right or authority to 
make or consent to any terms, conditions or representations 
not herein expressed in writing. 

NOTE: The Board of Directors has recommended, and 
the members of the Association have approved in the man¬ 
ner and by the requisite votes, the creation of an Equaliza¬ 
tion Fund and authorized deductions in excess of lc per 
gallon for the maintenance thereof as contemplated by 
Paragraph 3 hereof. 
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IN WITNESS WHEREOF, the said Producer has here¬ 
unto affixed his signature and seal and the Association has 
caused the same to be signed in its name by its President or 
other officer hereunto authorized by the Board of Directors 
as of this.day of_.., 193... 


.(Seal) 

(Producer) 

MARYLAND & VIRGINIA MILK PRODUCERS’ 
ASSOCIATION, INC. 


(Co-operative) 


Witness . 
No. Cows 


President. 


PRODUCER SIGN BOTH ORDERS 

DUPLICATE ORDER To . 

(Name of Dealer) 

Pursuant to the membership contract between me and 
the Maryland and Virginia Milk Producers’ Association, 
Inc., for value received, you are hereby authorized and di¬ 
rected to turn over and pay each month to the Maryland 
and Virginia Milk Producers’ Association, Inc., as it ma¬ 
tures any money accruing for milk or cream heretofore or 
hereafter delivered by me to you, unless the Association 
directs you to pay direct to me as authorized by paragraph 
2 of my contract, in which event you shall deduct from the 
amount so due and pay to the Association such amount as 
it certifies to you on or before the 5tli day of each month 
as the authorized brokerage for the preceding calendar 
month, provided that such amount shall not exceed one 
cent per gallon for milk and at the rate of five cents per 
gallon for 20% cream unless the Association further certi¬ 
fies that any excess so certified has been specially author¬ 
ized by the Directors and members of the ASSOCIATION 
in the manner provided in said contract. 

This order is irrevocable within three years from this 
date, and then only in manner and within the periods speci¬ 
fied in said contract. 
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WITNESS mv signature and seal this.day of.. 

., 193... 

(Signature) (Seal) 


(Post Office Address) 

Witness: . 

ORIGINAL ORDER To . 

(Name of Dealer) 

Pursuant to the membership contract between me and 
the Maryland and Virginia Milk Producers’ Association, 
Inc., for value received, you are hereby authorized and di¬ 
rected to turn over and pay each month to the Maryland 
and Virginia Milk Producers’ Association, Inc., as it ma¬ 
tures any money accruing for milk or cream heretofore or 
hereafter delivered by me to you, unless the Association 
directs you to pay direct to me as authorized by paragraph 
2 of my contract, in which event you shall deduct from the 
amount so due and pay to the Association such amount as 
it certifies to you on or before the 5th day of each month as 
the authorized brokerage for the preceding calendar month, 
provided that such amount shall not exceed one cent per 
gallon for milk and at the rate of five cents per gallon for 
20% cream unless the Association further certifies that any 
excess so certified has been specially authorized by the Di¬ 
rectors and members of the ASSOCIATION in the manner 
provided in said contract. 

This order is irrevocable within three years from this 
date, and then only in manner and within the periods speci¬ 
fied in said contract. 

WITNESS my signature and seal this.day of 

., 193... 

(Signature) . (Seal) 

(Post Office Address) 

Witness . 
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IX WITNESS WHEREOF, the said Producer has here¬ 
unto affixed his signature and seal and the Association has 
caused the same to be signed in its name bv its President or 
other officer hereunto authorized by the Board of Directors 
as of this.day of., 193... 

.(Seal) 

(Producer) 

MARYLAND & VIRGINIA MILK PRODUCERS' 
ASSOCIATION, INC. 

(Co-operative) 

Witness . 

President. 

No. Cows. 

PRODUCER- SIGN BOTH ORDERS 

DUPLICATE ORDER To . 

(Name of Dealer) 

Pursuant to the membership contract between me and 
the Maryland and Virginia Milk Producers’ Association, 
Inc., for value received, you are hereby authorized and di¬ 
rected to turn over and pay each month to the Maryland 
and Virginia Milk Producers’ Association, Inc., as it ma¬ 
tures any money accruing for milk or cream heretofore or 
hereafter delivered by me to you, unless the Association 
directs you to pay direct to me as authorized by paragraph 
2 of my contract, in which event you shall deduct from tin- 
amount so due and pay to the Association such amount as 

it certifies to vou on or before the 5th dav of each monih 
• • 

as the authorized brokerage for the preceding calendar 
month, provided that such amount sliali not exceed one 
cent per gallon for milk and at the rate of five cents per 
gallon for 2 0*/r cream unless the Association further certi¬ 
fies that any excess so certified has been specially author¬ 
ized by the Directors and members of the ASSOCIATION 
in the manner provided in said contract. 

This order is irrevocable within three years from thi> 
date, and then only in manner and within the periods speci¬ 
fied in said contract. 
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WITNESS niv signature and seal this.day of.. 

., 193... 

(Signature) (Seal) 


Witness: 


(Post Office Address) 


ORIGINAL ORDER To . 

(Name of Dealer) 

Pursuant to the membership contract between me and 
the Maryland and Virginia Milk Producers’ Association, 
Inc., for value received, von are lierebv authorized and di- 
rected to turn over and pay each month to the Maryland 
and Virginia Milk Producers' Association, Inc., as it ma¬ 
tures any money accruing for milk or cream heretofore or 
hereafter delivered bv me to vou, unless the Association 
directs you to pay direct to me as authorized by paragraph 
2 of niv contract, in which event vou shall deduct from tin* 
amount so due and pay to the Association such amount as 
it certifies to you on or before the bth day of each month as 
tin* authorized brokerage for the preceding calendar month, 
provided that such amount shall not exceed one cent per 
gallon for milk and at the rate of five cents per gallon for 
20 c /r cream unless the Association further certifies that any 
excess so certified has been specially authorized by the Di¬ 
rectors and members of the ASS()(TATION in the manner 
provided in said contract. 

This order is irrevocable within ihrec years from this 
date, and then only in manner and within the periods speci¬ 
fied in said contract. 


WITNESS my signature and seal this 
.’.... 193. .. 


day of 


(Signature) 


(Seal) 


Wit lies? 


( I *ost ( M’liec Address) 
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24 Exhibit with petition 

By-Laws 
of tile 

Maryland and Virginia Milk Producers' Association, ln<\ 
1731 Kvc Street, X. \\\, "Washington, D. C. 

As Amended January 24, 1027 


Article I—Purposes of the Association. 

The purj)oses for which this Association is formed are set 
forth in the Articles of Incorporation of the Association 
and in Section 4(50 of the Co-operative Association Law of 
Marvland. 


Article IT—Representative Government. 


Section 1. The members of this Association, for pur¬ 
poses of exercising intelligent and effective control thereof, 
mav organize themselves into locals or “voting units" 
whose head<|Uarters or places of meeting may he at their 
respective shipping points or any other convenient meeting 
place. Each member of this Association may choose his af¬ 
filiation with locals or he may remain independent of any 
local and exercise his voting; privileges in this Association 
at its District or Central meetings as hereinafter provided. 
Xo member shall belong to more than one “local” or “vot¬ 
ing unit.” 

Section 2. Each local may arrange for meetings of its 
members as frequently as provided for in its by-laws. 

Article III—Meetings of Members. 


Section 1. Annual Meetings: An annual meeting of the 
Association shall be held at the office of the Association or 
such other place as the Board of Directors or Executive 
Committee may duly designate, on the First Monday in 
February of each year for the purposes of electing a Board 
of Directors and transacting such other business as mav 
come before the meeting. 

Section 2. Special Meetings: Except where otherwise 
prescribed by law, a special meeting of the Association may 
be called at any time by the President or by a majority of 
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tlie Board of Directors, or by ten per cent of the member¬ 
ship. Each such call shall Ik* in writing and shall state the 
time, place, and the purposes of such meeting. Xo business 
shall be transacted at a special meeting other than as is 
stated in the purposes of the call. 

Section 3. Xotice of Annual Meetings: Notice of each 
annual meeting of tin* Association shall be given. Such 
notice must state the time and the place of the meeting, and 
that the purposes thereof are the election of a Board of Di¬ 
rectors and the transaction of such other business as mav 

•f 

come before the meeting. A copy thereof shall be mailed to 
each member of the Association, as his address shall appear 
upon the books of the Association, at least ten (10) days 
prior to the time for holding such meeting. 

Section 4. Xotice of Special Meetings: Xotice of each 
special meeting of the Association shall be given by mailing 
to each member a copy of the call for such meeting, as his 
address shall appear upon the books of the Association, at 
least ten (10) days prior to the time fixed for such meeting. 

Section 5. Quorum: At any meeting, fifty (50) members 
present in person shall constitute a quorum for all pur¬ 
poses, including the election of directors, except when other¬ 
wise provided by law. 

Section (>. Votes: Each member shall be entitled to one 
vote. 

Section 7. Voting by Mail: Prior to any annual or spe¬ 
cial meeting of the Association, the Board of Directors may 
authorize the Secretary to prepare ballots upon the princi¬ 
pal questions to be voted upon. The Secretary shall there¬ 
upon mail to each member, along with the notice of the 
meeting, one ballot and a small voting envelope. 

Any member who does not expect to be personally pres¬ 
ent at said meeting, may cast his ballot by mail, by writing 
the Secretary, enclosing a sealed envelope containing his 
vote, with a request, over his signature, that the voting en¬ 
velope be dropped into the ballot box along with the votes 
cast by members present in person. 

The Secretary shall then read the signed request at the 
meeting and place the voting envelope, unopened, in the 
ballot box. Anv votes so cast shall be counted as if the 
member were present and voting in person. 
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Article IV—Board of Directors 

Section 1. Number: The corporate powers of the Asso¬ 
ciation shall be exercised by and the business and property 
of the association shall be conducted and controlled bv a 
Board of Directors of Twenty-one (21) members. 

Section 2. Election: The directors shall be elected annu¬ 
ally at the annual meeting of the Association from the mem¬ 
bership of the Association and shall hold office until their 
successors shall have been elected and shall have accepted 
office. 

Directors of the Association shall be nominated by mem¬ 
bers of the Association assembled in their various district 
meeting places designated by the Board of Directors in the 
call for such district meetings. 

The representation of each district may be adjusted an¬ 
nually at least three weeks preceding the annual meeting 
of the Association by a two-thirds vote of the Board of Di¬ 
rectors changing the representation thereof so that mem¬ 
bers of each district shall have approximately equal repre¬ 
sentation on the basis of the volume of milk or cream mar¬ 
keted through the Association during the previous year. 

At least one (1) week prior to the annual meeting of the 
Association, at which the directors are to be elected, the Sec¬ 
retary shall cause a primary election to be held by the mem¬ 
bers of each of the districts and the members at such pri¬ 
mary elections shall select the names of the members of the 
Association to be presented at the annual meeting of the 
Association for confirmation and election as directors of 
the Association representing the respective district. 

Voting at such primary elections may be by ballot pre¬ 
sented in person. 

Section 3. Vacancies: Vacancies in the Board of Direc¬ 
tors shall be filled for the unexpired term by the other di¬ 
rectors in office, and such new directors shall hold office un¬ 
til the election of their successors at the next annual meet¬ 
ing. 

Any director may be removed by affirmative vote of 
three-fourths of the directors, for any sufficient cause, in 
the judgment of the said directors. 

Any director who ceases to be a member or who violates 
any contract with this Association in any particular, shall 
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cease to be a member of the Board of Directors as soon as 
a majority thereof pass a resolution to that effect. 

Section 4. First Meeting: Immediately following the an¬ 
nual meeting and election a meeting of the newly elected 
Board of Directors shall be held, which meeting shall or¬ 
ganize by the election of a president, a first vice-president, 
a second vice-president, a secretary and a treasurer, and 
may transact any and all business. No notice shall be re¬ 
quired of the holding of this meeting. 

Section 5. Regular Meetings: In addition to the first 
meeting mentioned above, a regular meeting of the Board 
of Directors shall be held quarterly at such time and place 
as may be determined by said Board of Directors. 

Section 6. Notice of Regular Meetings: Notice of the reg¬ 
ular meetings of the Board of Directors shall be mailed 
to each director as his address shall appear on the books of 
the Association at least five (5) days prior to the time of 
such meeting. 

Section 7. Special Meetings: A special meeting of the 
Board of Directors shall be held whenever called by the 
President or by a majority of the Directors. Any and all 
business mentioned in the call may be transacted at a spe¬ 
cial meeting. Each call for a special meeting shall be in 
writing, and shall state the time and place of such meeting 
and the nature of the business to be presented and dis¬ 
posed of. Any special meeting may be adjourned from 
time to time and from place to place until the business for 
which it was called is disposed of. 

Section 8. Notice of Special Meetings: Notice of each 
special meeting of the Board of Directors shall be mailed to 
each director as his address shall appear on the books of 
the Association at least three (3) days prior to the time of 
such meeting. 

Section 9. Quorum: Eleven (11) directors shall consti¬ 
tute a quorum of the Board of Directors at all meetings. 

Section 10. Compensation: The directors shall receive 
no compensation for their services as directors other than 
reimbursement for railroad fares actually expended by 
them in attending the meetings of the Board of Directors 
and $3.00 per day for each day necessary for traveling to 
and from and for attendance at meetings. 
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To amend Article IV, Section 10, to read as follows: 

“Section 10. Compensation: The directors shall receive 
no compensation for their services as directors, other than 
reimbursement for transportation actually expended by 
them in attending the meetings of the Board of Directors, 
and $5.00 per day for each day necessary for traveling to 
and from and for attendance at meetings.” 

Article V—Power of Board of Directors 

The Board of Directors shall have the power: 

1. To conduct, manage and control the affairs and busi¬ 
ness of the Association, and to make rules and regulations 
for the guidance of the officers and management of its af¬ 
fairs. 

2. To appoint and remove, at pleasure, all officers, agents, 
and employes of the Corporation, prescribe their duties, fix 
their compensation and require from them, if advisable, 
security for faithful service. 

3. To call special meetings of the Association when they 
deem it necessary, and they must call a meeting at any time 
upon the written request of ten per cent of the member¬ 
ship. 

4. To make and enter into agreements with manufactur¬ 
ers, brokers, distributors or others for the processing, man¬ 
ufacturing, storing, sale, marketing or consignment of the 
milk produced by members of the Association or the prod¬ 
ucts therefrom. 

5. To carry out all contracts of the Association, in every 
way advantageous to the Association representing the pro¬ 
ducers collectively. 

6. To select one or more banks to act as depository of 
the funds of the Association and to determine the manner 
of receiving, depositing and disbursing the funds of the 
Association and the form of checks and the person or per¬ 
sons by whom same shall be signed, with the power to 
change such banks and the person or persons signing said 
checks and the form thereof at will. 

7. To appoint an executive committee and delegate to it 
such of the powers vested by this article in the Directors 
as the latter may from time to time deem wise, subject to 
such conditions and instructions as it may direct. 
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Article VI—Duties of Directors 

It shall be the duty of the Board of Directors: 

1. To keep a complete record of all its acts and of the 
proceedings of its meetings, and to present a full statement 
at the annual meetings of the Association, showing in de¬ 
tail the condition of the affairs of the Association. 

2. To supervise all officers, agents and employees and to 
see that their duties are properly performed. 

3. To cause to be issued appropriate certificates of mem¬ 
bership. 

4. To install such a system of bookkeeping and auditing 
that each member may know and be advised from time to 
time fully concerning the receipts and disbursements of the 
Association. 

Article VII—Officers 

i 

The officers of the Association shall be a President, a 
First Vice-President, a Second Vice-President, a Secretary 
and a Treasurer, together with any other administrative 
officers whom the Board of Directors may see fit in its dis¬ 
cretion to provide for by resolution entered upon its min¬ 
utes. The offices of Secretary and Treasurer may or may 
not be held by the same person. 

The Board of Directors may appoint assistant secre¬ 
taries, in its discretion, and may delegate them any and all 
of the duties of the Secretary hereunder or any other duties. 

The compensation and tenure of all officers shall be fixed 
by the Board of Directors. 

The Secretary and Treasurer or Secretary-Treasurer 
need not be members of the Board of Directors or of the 
Association. 

Article VIII—Duties of the President 

If at any time the President shall be unable to act, a 
Vice-President shall take his place and perform his duties 
and if neither Vice-President shall be able to act, the Board 
of Directors shall appoint a director to do so. It shall be 
the duty of the President or Vice-President or such Direc¬ 
tor: 

1. To preside over all meetings of members and Direc¬ 
tors. 
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2. To, subject to the advice of the directors, direct the af¬ 
fairs of the Association. 

3. To call a meeting of the Board of Directors whenever 
necessary. 

4. To sign, as President, all certificates of membership, 
and all contracts, notes and other instruments requiring a 
signature by the Association when so directed by the Board 
of Directors, unless some other officer or agent is author¬ 
ized or directed so to do. 

5. To discharge such other duties as pertain to his office 
or may be required of him by these by-laws or by the Board 
of Directors. 

Article IX—Duties of the Secretary. 

It shall be the duty of the Secretary: 

1. To keep a complete record of the proceedings of all 
meetings of the Association and of the Board of Directors, 
and of the Executive Committee. 

2. To keep the corporate seal and the book of blank mem¬ 
bership certificates; fill up and countersign all certificates 
issued and affix said Corporate seal to all papers requiring 
a seal. 

3. To keep a proper membership book showing the name 
of each member of the Association, the number of his mem¬ 
bership certificate, and dates of issuance, surrender, can¬ 
cellation, forfeiture, or transfer. 

4. To execute and sign all contracts, notes, papers and 
documents. 

5. To act as Secretary of the Executive Committee. 

•> 

6. To discharge such other duties as pertain to his of¬ 
fice or mav be required of him by these bv-laws or bv the 
Board of Directors. 

Article X—Duties of the Treasurer. 

It shall be the (lutv of the Treasurer: 

1. To receive and deposit in its name all funds of the 
Association in bank or banks designated bv the Board of 
Directors, to be paid out only on check drawn as prescribed 
by the Board of Directors, and account for all receipts, dis¬ 
bursements and balances on hand. 

2. To furnish a bond in such a form and in such amount 
as the Board of Directors may from time to time require, 



DISTRICT OF COLUMBIA. 


37 


the expense of same to be paid from the funds of the Asso¬ 
ciation. 

3. To discharge such other duties as pertain to his office 
or may be required of him by these by-laws. 

Article XI—Executive Committee 

The Board of Directors shall appoint an Executive Com¬ 
mittee of five (5) from among its members, determine its 
tenure of office and its powers and duties. The president 
shall be ex-officio, the sixth member of the said Executive 
Committee, without a vote except in the case of a tie. 

The Executive Committee shall have such duties and 
powers as may from time to time be prescribed by the 
Board of Directors, and these duties and powers may be all 
of the duties and powers of the said Board of Directors, 
subject to the general approval and control of the Board of 
Directors. 

Article XII—Auditing Committee 

The Board of Directors shall appoint an auditing com¬ 
mittee from among its members, determine its number and 
its tenure of office. The Board of Directors may prescribe 
rules and regulations with reference to the manner and 
form in which claims shall be presented against the Asso¬ 
ciation and the manner of auditing the same, and in lieu of 
such action by the Board of Directors, the Auditing Com¬ 
mittee may prescribe rules and regulations with reference 
to its meetings and procedure. An annual (or more fre¬ 
quent, in the discretion of the Board of Directors) audit 
shall be made by a certified public accountant and an annual 
report shall be filed by him with the Board of Directors 
prior to the Annual meeting. 

Article XTII—Seal, Books and Papers 

The Seal of the Association shall be two concentric cir¬ 
cles, containing the words “MJ). & VA. MILK PRODU¬ 
CERS' ASS'X., IXC. (CO-OPERATIVE) 1920—MARY¬ 
LAND.” 

The books of the Association and such papers as may be 
placed on file, by vote of the members or directors shall at 
all reasonable times during business hours be subject to the 
inspection of the Board of Directors and of any member or 
his representative, duly authorized in writing. 


i 
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Article XIV—General Provisions Concerning Members 

(a) Not a Profit Corporation: This Association is or¬ 
ganized for the purpose of mutual help, without capital 
stock, and for the purpose of serving its members only and 
providing all of its facilities to them upon uniform rules 
and regulations to be prescribed by the Board of Directors 
of the Association. 

(b) Members—"Who Eligible: Any person, firm or corpo¬ 
ration engaged in dairying or owning or leasing land on 
which dairying is carried on and sharing in the products 
therefrom, may be admitted to the Association and shall 
have voting power and property rights therein on the same 
basis as all other members, in accordance with the general 
rules hereinabove stated. All members agree to abide by 
all the rules, resolutions, and by-laws of the Association 
with reference to the production, handling, and marketing 
of their milk as provided in these by-laws or as may be 
hereafter determined, either by amendment to these by¬ 
laws or by resolutions of the Board of Directors of the As¬ 
sociation. 

In the event of dissolution of any co-partnership admitted 
to membership hereunder, each co-partner who shall there¬ 
after continue to produce milk, as an individual, shall 
thereby and thereupon succeed to individual membership 
in the Association and shall be entitled to all benefits and 
subject to all obligations as such, and the certificate of mem¬ 
bership issued to said co-partnership and outstanding shall 
be cancelled and each individual shall be entitled to receive 
and shall accept an individual membership certificate with¬ 
out the requirement of any other or further fees, and shall 
be bound by all the terms of the standard marketing agree¬ 
ment as fully and completely as if signed separately and 
individually. 

All members agree to sign the standard marketing agree¬ 
ments current at the time of their entrance as members 
herein, covering the milk produced or acquired by or for 
them, when presented to them for signature and acceptance. 

(c) Membership Certificates: This Association shall is¬ 
sue certificate of membership to each member in such form 
as may be provided by the Board of Directors, but said 
membership shall not, nor shall said certificate thereof, be 
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assigned by said member to any other person, nor shall a 
purchaser at execution sale or any other person who may 
succeed by operation of law or otherwise to the property 
interests of a member, be entitled to membership or to be¬ 
come a member of the Association bv virtue of such a trails- 

* 

fer. The Board of Directors of the Association mav, how- 
ever, consent to any assignment and transfer, and the ac¬ 
ceptance of the assignee or transferee as a member of the 
Association. The Board of Directors will establish reason¬ 
able rules and regulations authorizing the acceptance of a 
transferee and recognizing as a member the purchaser of 
a member’s land or herd, who signs a marketing agreement, ! 
and may determine the conditions under which the heir, I 
executor or administrator of a deceased member may con¬ 
tinue as a member, representing such deceased member, and j 
likewise the conditions for transfer of rights to a purchaser j 
at execution sale and any successor by operation of law. 

(d) Member to Market Output in Accordance with Rules 
of Association: A member of this Association who fails to 
remain qualified as provided in subdivision (b) of Article | 
XIV hereof shall not be entitled to vote or hold office or j 
participate in any of the benefits of the Association until | 
said qualifications are restored, provided that any member, j 
so qualified who shall fail to market all milk produced or j 
acquired by or for him in compliance with all the terms and 
provisions of the marketing agreements referred to in sub- I 
division (b) of Article XIV hereof, and then in force, such 
person shall not cease to be a member hereof unless and ! 
until the Board of Directors, by a majority vote, passes a j 
specific resolution to that effect. 

If any member so qualified shall cease, fail, neglect or re- j 
fuse for any reason whatsoever to market all or any of his j 
said milk as provided for by said marketing agreements, the j 
Board of Directors may cancel his membership and his cer- I 
tificate and expel him from membership in this Association | 
and all of his rights and interests therein shall by that act ; 
be cancelled, and such member shall be entitled onlv to ! 
payment, as provided by law, of the equitably appraised ! 
cash value of his interest in the property of the Association, j 
The expulsion of any member or any penalty imposed 
upon him for the breach of any of these by-laws shall be 
separate from and in addition to the provisions of the stand-1 

i 
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ard marketing agreements in reference to liquidated dam¬ 
ages or other remedies. It is expressly understood that the 
Association may exercise any rights whatsoever under the 
said standard marketing agreements for a breach of such 
agreements and in addition, impose any penalty set forth 
in these by-laws for the express violation of a by-law. 

(e) Voting Power of Members: The voting power of the 
members of this Association shall be equal; and each and 
every member thereof in good standing shall have one vote. 

(f) Expense of Maintaining Association: All expense of 
maintaining the Association, including, among other things, 
rent, salaries, taxes, insurance, office and inspection ex- 
jjense, advertising, reserves for betterments, experiments, 
organization and the like, shall be met from the charges 
provided in the marketing agreements. 

Any surplus over and above the actual expenditures, re¬ 
serves and obligations of the Association shall be conclu¬ 
sively presumed to be a surplus rising out of the Associa¬ 
tion deductions; and any such surplus may, in the discre¬ 
tion of the Board of Directors at any time, be divided among 
the members, on the basis of the value of the milk deliv¬ 
ered by them under the said marketing agreements as a re¬ 
turn of the portion of the said Association deductions; or 
any such surplus may be used for any general corporate 
purposes of advantage to the Association, all within the dis¬ 
cretion of the Board of Directors. 

(g) Provision for Liquidated Damages: Each member 
must agree to market the milk produced or acquired by or 
for him in accordance with the provisions of the Standard 
Marketing Agreements referred to in Article XIV, Subdi¬ 
vision (b), hereof, and each member shall therein admit 
that it would be extremely difficult and impracticable to fix 
the amount of damages which the Association or its mem¬ 
bers would suffer if he should neglect, refuse or fail to 
keep and perform the terms, conditions and agreements 
herein and contained in his marketing agreements as to 
such marketing; and, therefore, it is expressly understood 
and agreed by and between each of the members of the As¬ 
sociation, including any persons hereafter becoming mem¬ 
bers and acknowledging notice and acceptance of these by¬ 
laws, that if he shall refuse, neglect or fail to market his 
milk through the facilities and in the manner provided by 
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the Association and in accordance with the terms of the I 
agreements, such member shall pay to the Association as 
liquidating damages, upon demand of the Association, the 
sums set forth in the said marketing agreements. 

To amend Article XIV, Subdivision (g), to read as fol- I 
lows: 

“(g) Provision for Liquidated Damages: Each member 
must agree to market the milk produced or acquired by or 
for him in accordance with the provisions of the Standard ; 
Marketing Agreements referred to in Article XIV, Subdi- i 
vision (b), hereof, and each member shall therein admit that 
it -would be extremely difficult and impracticable to fix the j 
amount of damages which the Association or its members j 
would suffer if he should neglect, refuse or fail to keep and j 
perform the terms, conditions and agreements herein and 
contained in his marketing agreements as to such market¬ 
ing; and, therefore, it is expressly understood and agreed ; 
by and between each of the members of the Association, in- j 
eluding any persons hereafter becoming members and ac¬ 
knowledging notice and acceptance of these by-laws, that if 
he shall refuse, neglect or fail to market his milk through: 
the facilities and in the manner provided by the Association 
and in accordance with the terms of the agreements, such 
member shall pay to the Association as liquidating dam¬ 
ages, upon demand of the Association, the sums set forth 
in the said marketing agreements, and in addition shall lose i 
all right to any equity that he might otherwise have in the 
reserve fund or other property of the Association; but the 
Board of Directors may adopt rules and regulations under 
which the loss of such equity, or any portion thereof, may be j 
waived by the Association within a period to be stated upon 
the application of such member and his executing a new 
membership contract, and being restored to membership! 
thereunder.” 

Article XV—Manager 

The Board of Directors may, in its discretion, appoint aj 
manager wffio shall hold office at the pleasure of and onj 
terms and conditions set by the Board of Directors. The; 
manager shall perform such duties as may be required of j 
him by the Board of Directors. 
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Article XVI—Borrowing Money 

The Board of Directors shall have the power by affirma¬ 
tive vote of at least three-fourths of the directors to borrow 
money or to authorize the Executive Committtee or the 
Manager to borrow money, for any corporate purpose, on 
open account or upon any assets of the Association or on 
any property of members in its possession or upon any ac¬ 
counts thereof or any property not yet distributed to the 
members in such amounts and upon such terms and condi¬ 
tions as may from time to time seem to the Board of Direc¬ 
tors advisable or necessary. 

Article XVII—Representation of Corporation 

Any corporation or firm which has signed the marketing 
agreement of the Association, and has become a member 
thereof, shall be permitted to designate in writing, any offi¬ 
cer or stockholder of such corporation and in case of a firm 
any member of said firm, under the signature of any of the 
members thereof, to act as its representative in all corpo¬ 
rate meetings of the Association, and any person so desig¬ 
nated shall be entitled to all the rights of a member at all 
such meetings whether general, local or primary, and shall 
be eligible to election as director or other officer of the As¬ 
sociation, and such authority and eligibility shall continue 
until revoked in writing in like manner by the corporation 
or firm granting the same. 

Article XVIII—Amendments 

These by-laws may be altered or amended at any annual 
meeting of the Association or at any other meeting of the 
Association called for that purpose by the Board of Direc¬ 
tors, by a vote representing a majority of all the members. 



DISTRICT OF COLUMBIA. 


43 


Index for By-Laws 

Maryland and Virginia Milk Producers’ Association, Inc. 


Original Print 


Article 

I 

—Purposes of the Association 

1 

30 

Article 

II 

—Representative Government. 

1 

30 

Article 

III 

—Meetings of Members. 

1 

30 

Article 

IV 

—Board of Directors. 

2 

32 

Article 

V 

—Power of Board of Directors 

3 

34 

Article 

VI 

—Duties of Directors. 

3 

35 

Article 

VII 

—Officers. 

3 

35 

Article 

vra 

—Duties of the President_ 

4 

35 

Article 

IX 

—Duties of the Secretary_ 

4 

36 

Article 

X 

—Duties of the Treasurer_ 

4 

36 

Article 

XI 

—Executive Committee . 

4 

37 

Article 

XII 

—Auditing Committee . 

4 

37 

Article 

XIII 

—Seal, Books and Papers... 

5 

37 

Article 

XIV 

—General Provisions Concern- 





ing Members (Who Eligible) 

5 

38 

Article 

XV 

—Manager. 

6 

41 

Article 

XVI 

—Borrowing Money . 

7 

42 

Article 

XVII 

—Representation of Corpora- 





tion. 

7 

42 

Article 

XVIII—Amendments. 

7 

42 


i 


i 


i 

I 

j 

i 


I 












44 


MD. AND VA. MILK PRODUCERS* ASSN. VS. 


25 Received and Filed Dec 20 1938 Board of Tax Ap¬ 

peals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 104 

Maryland and Virginia Milk Producers* Association, 
Incorporated, Petitioner, 

vs. 

District of Columbia, Respondent. 

Answer 

Comes now the respondent by its counsel and having first 
obtained leave of the Board to answer the petition filed 
herein, states as follows: 

It appears that during the calendar year 1936 the peti¬ 
tioner sold 20,467,762 gallons of milk produced by its mem¬ 
bers, 3,520,918 gallons of which are alleged to have been 
sold and delivered without the District of Columbia, leav¬ 
ing the remainder of 16,946,844 gallons as sales within the 
District of Columbia and that in addition thereto petitioner 
also sold within the District of Columbia, during the calen¬ 
dar year 1936, other milk and cream purchased from others 
than its members and that petitioner received from such 
sales the total amount of $124,815.59. 

Petitioner reported as gross receipts for the calendar 
year 1936 only its receipts from sales of milk purchased 
from others than its members plus “brokerage’* of lc per 
gallon on milk produced by its members. 

Respondent believes and is prepared to show that peti¬ 
tioner was the owner of all milk which it sold in the District 
of Columbia during the calendar year 1936, and that peti¬ 
tioner was required to report the gross receipts from such 
sales in the District of Columbia and pay the tax thereon. 

Wherefore, The respondent prays that the assess- 

26 ment of business privilege taxes of the petitioner for 
the fiscal year ending June 30, 1938, be increased by 

an amount equal to 2/5 of 1% of the difference between the 
gross receipts reported by the petitioner and the gross re¬ 
ceipts of the petitioner from all sales in the District of Co¬ 
lumbia during the calendar year 1936, or by such amount as 
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this Board shall determine to be due and owing by the peti- j 
tioner. 

GLENN SIMMON, 

Asst. Corporation Counsel, D. C. j 
Counsel for Respondent. 

27 Received and Filed Oct 9 1939 Board of Tax Ap¬ 
peals for the District of Columbia 

Opinion No. 148 

Board of Tax Appeals for the District of Columbia 


Docket No. 104 

Maryland & Virginia Milk Producers ' Association, 
Incorporated, Petitioner, 


District of Columbia, Respondent. 

Findings of Fact and Opinion. 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid to the District of Co¬ 
lumbia the following taxes: (1) additional taxes on intan¬ 
gible personal property for the following years and in the 
following amounts: (a) for the fiscal year ending June 30, 

1936, —$3175.65, (b) for the fiscal year ending June 30, 

1937, —$4776.20, and (c) for the fiscal year ending June 
30, 1938,—$6207.32; and (2) an additional business privi¬ 
lege tax for the fiscal year ending June 30,1938, in the sum 
of $818.71. The petitioner seeks refund of such taxes. It is 
alleged by the petitioner, in respect of the intangible per¬ 
sonal property taxes that such taxes were assessed in error, 
in that the petitioner is a non-resident, non-profit corpora¬ 
tion acting merely as the agent of its members, and that the 
assets taxed had no situs within the District of Columbia, 
and are in part exempted from taxation by the District. In 
respect of the business privilege tax the petitioner alleges 
that it acted purely as agent for its members and that the 
gross receipts upon which that tax was computed were de¬ 
rived from transactions with its members that did not take 
place within the District of Columbia. 

The respondent filed an answer praying that the business 
privilege tax be increased by an amount equal to two-fifths 
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of one per centum of the gross receipts of the petitioner 
from all sales in the District during the calendar year 1936, 
less such amount on account of such tax as the petitioner 
has heretofore paid. 

28 Findings of Fact. 

The petitioner, hereinafter called the “Association,” is 
what is generally known as a cooperative marketing asso¬ 
ciation. It is a corporation organized under the Cooper¬ 
ative Association Law of Maryland. It is also domesticated 
in Virginia under a law which exempts cooperatives from 
taxation by that State. It has no capital stock. Its mem¬ 
bership consists of 1,150 dairy farmers or producers of 
milk in the states of Maryland, Virginia, and West Virginia, 
hereinafter called “producers.” The petitioner was or¬ 
ganized and exists for the purpose of selling the milk and 
cream produced by the producers to dairy stores, often re¬ 
ferred to as “dairies”, and hereinafter called “distribu¬ 
tors.” Practically all of the distributors are located in 
the District of Columbia. 

Up to and including June 25, 1938, the petitioner main¬ 
tained within the District its principal office where its 
records were kept, meetings of directors were held, where 
its officers had their offices, and where its policies were 
formed and the conduct of its business carried on. At the 
same time it had a statutory office or place of business in 
Maryland, from which no business was conducted. After 
June 25, 1938, it moved its principal office and records to 
Maryland, but continued, and still continues to carry on its 
principal business function, namely, the sale of milk and 
cream, within the District. In addition, the petitioner main¬ 
tains storage space in the District for the storage of cream. 

Upon entering the Association the producers were re¬ 
quired to execute an agreement with the Association of 
which the following is the material portion: 

“1. The PRODUCER agrees to consign or to have con¬ 
signed to the ASSOCIATION or in accordance with its 
instructions all milk and/or cream produced on all farms 
owned or operated by the PRODUCER during the con¬ 
tinuance of this contract whether so operated at present or 
not, except such milk and/or cream as is required for home 
and farm consumption, for and during the term of three 
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years from the date hereof and thereafter for successive! 
periods of one year therefrom unless and until notice is j 
given in writing by either party to the other not more than j 
ninety days nor less than thirty days before the expiration | 
of any such period, that this contract will be terminated atj 
the end of such period, and agrees to deliver or have de-; 
livered by such carrier or carriers as the Association may i 
designate from time to time, said milk and/or cream pure 
and unadulterated, produced and delivered under the condi-1 
tions suitable for sale in the said market area above stated ! 
and to meet the standard market requirements thereof to j 
such shipping stations, plants or other consignee as may be | 
designated from time to time by the Association. 

2. The Association agrees to sell or dispose of all 
29 of the said milk and/or cream consigned to it or its I 
order under and complying with the conditions here¬ 
of to the best advantage in its power whether sold in said j 
area or not and remit the proceeds thereof to the producer 
less the deductions hereinafter mentioned and subject to 
the differentials established from time to time under the 
provisions of Paragraphs 3 and 5 hereof, or at its option j 
may authorize the purchaser of such milk to pay direct to ! 
the Producer on or about the 15th day of each month all of | 
the purchase money therefor except the said deductions. 

3. The Association shall deduct from the proceeds of all 
such sales such uniform charges as it makes to other pro- | 
ducer members in the same market area for like services j 
under like circumstances and conditions, which may be nec¬ 
essary to meet its proper proportion of the expenses in- j 
cur red or to be incurred by the Association, together with ! 
such other sums as may be necessary to cover operating ex- | 
penses, interest, overhead, depreciation, all obligations or 
debts of the Association lawfully incurred, as well as to 
create reasonable reserves or other funds reasonably esti- j 
mated as essential or probable to be incurred by the Asso- j 
ciation pursuant to its constitution and by-laws; provided, 
however, the total of all deductions made under this para¬ 
graph shall not in the aggregate exceed the rate of one cent 
per gallon or 11.6 cents per 100 lbs. for fluid milk and the 
rate of five cents per gallon for 20% cream or three cents 
per pound for its butterfat content, unless such excess be 
first recommended to the Association by two-thirds of the 
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Board of Directors thereof and such recommendation be 
approved by an affirmative majority vote of the members 
of the Association, parties to this, and to other member¬ 
ship contracts who are in no default at the time, attending 
in person and voting on, such question at local meetings 
held for that purpose which excess deduction has, however, 
been heretofore authorized by the requisite vote of the 
members and is to be continued until rescinded by proper 
action of the Association. 

4. The Producer reserves the right to retain for home 
and farm use such of his milk and/or cream as he may rea¬ 
sonably need from time to time for such use. He shall not 
sell otherwise any products hereby contracted to the Asso¬ 
ciation, except such as are offered to the Association and 
rejected; but upon written application of the Producer to 
the Association and a permit in writing signed by its Secre¬ 
tary, the Association may allow all or a limited portion of 
the product of such Producer to be sold otherwise under 
terms and conditions to be specified by the Association. The 
Association reserves the right to transfer a member from 
one Market Area to another Market Area with higher re¬ 
quirements whenever the member is able to qualify for 
such Market Area and the market conditions justify such 
transfer, or to a Market Area with lower requirements 
when the Producer is no longer able to conform to the re¬ 
quirements of the Market Area to which he at the time 
being belongs or to which he may have been assigned. 

5. If the Producer is offered a direct contract for his 
milk and/or cream said Producer shall report such offer 
in writing to the Association. The Association may per¬ 
mit members to contract their milk and/or cream for lim¬ 
ited periods directly to dealers or distributors or other pur¬ 
chasers designated by the Association, but only on the 
terms, conditions and regulations assented to by the As¬ 
sociation in writing, provided the Association is assured 
full and prompt payment of all deductions authorized by 
this contract or by the by-laws, rules, or regulations of the 
Association and which are deducted from the proceeds of 
milk and/or cream of like kind and quality produced by 
other members of the same Market Area; provided, fur¬ 
ther, that in marketing the milk of each producer and as¬ 
certaining the price to be accounted therefor that all sales, 
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prices and proceeds accruing to the Producer shall be I 
30 subject to such fair and equitable differentials as 

to variations of quantity and/or quality, whether j 
seasonal or from conformity or non-conformity to reason- | 
able rules and regulations of the Association establishing 
standards of quality, basic and surplus quantities; condi¬ 
tions, time and place of production; delivery and preserva¬ 
tion; conformity to market requirements and other rea¬ 
sonable elements, whether enumerated herein or not, af¬ 
fecting price, value, volume and/or other market condi¬ 
tions, as the Association may from time to time establish 
under uniform rules applicable to all other producers un¬ 
der like conditions all of which are hereby authorized, to 
the end that the price received by each producer in each j 
Market Area and applicable thereto, which may differ one | 
from another as prescribed by the Board of Directors from 
time to time, shall be substantially uniform with that re- j 
ceived by all other producers for milk and/or cream of the j 
same quality produced and marketed at the same time and | 
place under substantially the same circumstances and con- i 
ditions for the same Market Area. The Association may j 
hereafter enter into marketing agreements with other Pro- | 
ducers differing in terms from those contained herein, ex- j 
cept as to the provisions of Section 3, without invalidating i 
this agreement, provided the Producer, at his request in j 
writing, may have substituted in this agreement the terms j 
of any such agreement applying to his Market Area differ- j 
ing from those contained herein, so far as they do differ; 
such differing terms, however, to be apjjlicable only to de- | 
liveries made subsequent to the receipt of such written re- j 
quest for substitution by the Association and provided 
further that such producer complies with all the by-laws, 
rules and regulations applicable thereto. 

6. The Producer will execute from time to time when and 
as requested by the Association one or more orders in 
duplicate or otherwise on forms approved by the Associa¬ 
tion, directing the vendee to whom any of his milk, cream 
or dairy products are now or hereafter delivered to pay 
to the Association all or such portion of the gross proceeds 
thereof required by the Association under the provisions 
of Section 3 and 5 hereof, and in event of a change of such 
vendees, from time to time to execute such other and fur- 
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ther orders as may be requisite to enable the said Associa¬ 
tion to make such collections and execute acquittances 
therefor, and hereby authorizes the Association, at any 
time while this contract is in effect, to change the name of 
the drawee of any order executed under it, heretofore or 
hereafter, to the end that this contract may be fully per¬ 
formed. 

7. The Producer agrees that if he at any time refuses or 
fails to execute any order specified in Section 6, or fails to 
deliver or have delivered milk and/or cream mentioned in 
Section 1 to the Association or upon its order, at such time 
and place as the Association may direct or attempts to re¬ 
voke any such order otherwise than as herein provided, he 
will pay the Association 5? per gallon for all milk and at 
the rate of 2(V per gallon for 20% cream, delivered, con¬ 
signed, marketed, or withheld by or for him, other than in 
accordance with the terms hereof; none of which payments 
are to be construed to be a penalty or forfeit, but as stip¬ 
ulated or liquidated damages. In addition to the right to 
such stipulation or liquidated damages the Association 
may enforce the specific performance of this contract, and 
the demand for such damage should in no way limit the 
right of the Association to enforce such specific perform¬ 
ance or vice versa. The parties agree that this contract is 
one of a series dependent for its true value on the adher¬ 
ence of each and all of the contracting parties to each and 
all of their several contracts, but it is mutually agreed that 
the cancellation of any such other contract, or the failure 
of any producer to comply with his contract shall not affect 
this contract. 

31 8. The Association agrees to exercise its best ef¬ 

forts to sell at fair prices all the milk and/or cream 
produced by its members in the several Market Areas con¬ 
templated hereby including the Producer herein named, 
produced, preserved, consigned and delivered as herein 
provided, and in event of inability to sell the same as fluid 
milk or cream to convert same into other dairy products 
and dispose of same and collect the proceeds and distribute 
the net proceeds between the Producer and the other pro¬ 
ducer members of the Association in the same Market Area 
in the manner herein contemplated and provided for by the 
constitution and by-laws, rules and regulations of the As- 
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sociation, as they now are or may be from time to time 
hereafter amended in a manner provided by law, its char¬ 
ter, by-laws, rules and regulations, which are hereby re¬ 
ferred to and made a part of this contract and to faithfully 
and impartially perform and administer this agreement, 
its constitution and by-laws, and rules and regulations and 
its Board of Directors is constituted the sole arbiter of all 
questions essential to or arising in connection with such 
distribution or involving the proper construction of the 
constitution, by-laws, rules and regulations of the Associa¬ 
tion in force from time to time, or of this contract, as be¬ 
tween members of the same or different Market Areas and 
all such questions are hereby referred to the said Board of 
Directors and its decision after hearing shall be final, pro¬ 
vided that the producer desiring so to do and making ap¬ 
plication therefor in writing shall be entitled to appear 
before said Board in person or by counsel and present his 
claim and evidence in support thereof at a time and place 
to be designated by the Board. 

9. The Association guarantees ultimate payment to the 
Producer at standard prices prevailing for the time being 
for each Market Area for like milk and/or cream produced, 
delivered and sold under like circumstances and conditions 
and delivered by the Producer to the Association or to any 
distributor or other purchaser under any contract approved 
or authorized in writing by the Association and for which 
such distributor or purchaser fails to pay, to that extent, 
and guarantees the Producer against loss resulting through 
loss of market or failure of the Association to provide a 
market to the Producer for his output (provided such fail¬ 
ure of payment, loss or failure of market is in no respect 
the fault of the Producer) to the extent and subject to all 
terms and conditions provided in the applicable by-laws, 
rules and regulations of the Association in force at the 
time of such delivery or failure of market; provided fur¬ 
ther, that the Producer complies strictly with the rules and 
regulations of the Association in respect to notice of such 
defaults and failures in force at the time, and with the di¬ 
rections of the Association as to the method of disposing 
of any milk and/or cream not so marketed and of ascer¬ 
taining the quantity, quality, and value thereof, and is in 
no other default.’’ 
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The foregoing contract was, during the periods of time 
here involved, and still is in practice carried out as follows: 
the Association sells the entire quantity of milk produced 
by the producers (except that needed for their personal 
use) to distributors. Such sales to distributors are made 
under two plans following: (a) Where the distributor pur¬ 
chases his entire milk supply from the Association he pays 
the Association for that milk only that is sold by him for 
fluid consumption of his customers, and he is allowed to 
return to the Association, without payment therefor, 
32 the surplus milk not needed by him for fluid con¬ 
sumption. He is required, however, to reduce such 
surplus to cream, in payment for which process he retains 
the skimmed milk, whey and other by-products. The cream 
resulting from such operation is sold by the Association to 
ice cream manufacturers and other concerns at a price 
which produces a return to the Association for such sur¬ 
plus greatly less than the price received for milk destined 
for fluid consumption, (b) Where the distributor does not 
purchase his entire milk supply, but only a part thereof 
from the Association such distributor is required to pay 
for all milk produced by the producers and delivered to 
him at fluid milk consumption prices. 

During the periods of time here involved the Association 
made contracts or arrangements for the sale of milk to the 
distributors directly, that is to say, no producer was allowed 
to deal directly with a distributor. The producers delivered 
the milk produced by them to such distributors as selected 
by the Association, and were shifted from one distributor 
to another as the exigencies of supply required. The pro¬ 
ceeds of the sale of the milk were paid by the distributors to 
the Association, and never to the individual producers. 

The producers made their own contracts or arrangements 
with carriers for the delivery of milk to such distributors as 
the Association directed. 

The Association guaranteed to the producer payment for 
the milk produced and delivered according to its instruction. 
If a distributor failed to pay for the milk so delivered the 
producer was paid from the revolving fund of the Associa¬ 
tion regardless of the delinquency of the distributor, and the 
loss was borne by the Association and its membership in- 
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directly through their pro rata interest in the revolving 
fund as hereinafter stated more in detail. 

The producers received from the Association two prices 
for each shipment of milk delivered by them and sold by the 
Association to the distributors. For one portion of such 
milk they received the class one or fluid consumption price, 
which was a comparatively higher price, and which will 
hereinafter be called “class one price.” For the other por¬ 
tion of such milk they were paid by the Association the class 
two or surplus price, which was a comparatively much lower 
price, and which will hereinafter be called “class two 
price ’ ’. Such price differential was fixed by the Association 
as to the membership, as a whole, by determining what por¬ 
tion of the entire milk output of the producers was sold to 
all the distributors for the purpose of fluid consump- 
33 tion, and what portion of such entire output was sold 
as surplus and at a comparatively lower price. The 
price differential so established was not, however, uniformly 
applied to the prices paid by the Association to the indi¬ 
vidual producers, respectively, that is to say, one producer 
might have received class one price for 90 per centum and 
class two price for 10 per centum of the milk produced and 
delivered by him, another producer received class one price 
for 75 per centum of his milk, while another received class 
one price on as low as 55 per centum of his milk. Such dif¬ 
ferentials and price discrimination between producers were 
not fixed in relation to the actual use or destiny of the milk 
of the particular producer. For instance, all of the milk of 
a particular producer might be actually used for fluid con¬ 
sumption and paid for by the distributor to the Association 
on that basis (to cite one example: where the distributor 
does not purchase his entire milk supply from the Associa¬ 
tion) nevertheless such producer would receive the first 
class price for only 90 or 75 or 55 per centum, as the case 
might be, of his milk and the class two price for the re¬ 
mainder. 

Prior to the calendar year 1937, the discrimination in fix¬ 
ing the price differential between producers, that is to say, 
in determining what portion of a producer’s output should 
be paid for by the Association at class one price, was wide 
spread, and was somewhat determined by seniority of mem¬ 
bership and by other arbitrary distinctions. Commencing 
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with about the early part of the calendar.year 1937, the de¬ 
termination of the price differential for one year was based 
upon the output of the respective producer during the last 
three months of the preceding year. The average monthly 
output for such months, which are the lowest in production, 
would constitute such producer’s “base”. Each month 
thereafter during the succeeding year all of the producers 
received the class one price for a uniform percentage of 
their “base” and the class two price for the remainder, ex¬ 
cept, that if a producer became a member after the “bases” 
were determined he had an option of receiving the class one 
price for 55 per centum and the class two price for the bal¬ 
ance of his milk, or he would be paid by the Association the 
fluid consumption price for all his milk, less one cent a gal¬ 
lon. For instance, if the Association was receiving from 
distributors 28 cents a gallon for milk destined for fluid con¬ 
sumption, the new member would receive 27 cents 
34 a gallon for all his milk. The price reduction of one 
cent a gallon was not the same, but was in addition 
to the “commission” retained by the Association in respect 
of all the producers’ milk, to which more detailed reference 
will hereinafter be made. 

Each month the Association paid to the producers prices, 
determined in accordance with the above-stated differen¬ 
tials, for all milk delivered during the preceding month by 
the producers to the distributors selected by the Association, 
plus certain bonuses determined by the butter fat content 
of the milk of the respective producer, and by his “barn 
score”, which was the sanitary rating determined by in¬ 
spection. From such price the Association deducted one 
cent for each gallon produced and delivered by the pro¬ 
ducers to the distributors. From the amount of money pro¬ 
duced by such deduction the Association paid all of its op¬ 
erating and other expenses. The amount remaining was 
placed in the so called “revolving fund” of the Association. 

Paragraph (f) of Article XIV of the By-Laws of the As¬ 
sociation concerning the revolving fund provides in part as 
follows: 

“Any surplus over and above the actual expenditures, re¬ 
serves and obligations of the Association shall be conclu¬ 
sively presumed to be a surplus rising out of the Association 
deductions; and any such surplus may, in the discretion of 
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the Board of Directors at any time, be divided among the 
members, on the basis of the value of the milk delivered by 
them under the said marketing agreements as a return of 
the portion of the said Association deductions; or any such 
surplus may be used for any general corporate purposes of 
advantage to the Association, all within the discretion of 
the Board of Directors.” 

The power thus granted the Directors in respect of the re¬ 
volving fund was exercised in practice as follows: 

At the end, or at some other convenient part of the year, 
the amount of surplus, after payment of operating ex¬ 
penses, losses, bad debts and the like, was carried into the | 
revolving fund, and the books reflect the fact that a certain j 
amount of money was so carried into the fund for each year. 
The fund was invested in securities. If the securities pur- i 
chased became valueless or depreciated in value such loss 
was spread over the fund for all the years, and was not j 
charged against any one year, although the money with i 
which such securities were purchased was produced in a cer- j 
tain year. The same was true in respect of gains in capital 
assets. In other words, there was no identity of funds for ! 
any particular year. 

35 At the end of each year a certain sum, generally | 
an amount equal to the amount of surplus carried into j 
the revolving fund in the preceding sixth year was distrib¬ 
uted to all who were producer members during such pre¬ 
vious sixth year in proportion to the number of gallons of j 
milk produced by them and sold by the Association. The | 
amount so distributed did not always equal the amount so 
previously carried into the reserve fund, for instance, in 
1929 the losses in capital assets purchased prior to that time 
were considerable, and such losses were spread over several 
years and were borne by the membership generally and 
without relation to the year in which was produced the 
money used to purchase the depreciated securities. 

In addition to the revolving fund, the Association from 
time to time had certain accounts receivable arising out of 
the sale in the District of Columbia of milk and cream to j 
distributors and ice cream manufacturers. 

On July 1, 1935, the Association had total taxable intan- j 
efible assets as follows: 
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Bonds, mortgages, stocks, etc.$444,007.72 

Less nontaxable Federal, State and Municipal 

Bonds../.J.... 118,709.11 

- 

Balance ..'.$325,298.61 

Petty Cash . 50.00 

Accounts Receivable from Dealers. 272,924.24 

Other Accounts Receivable. 28,964.69 

Total .$627,237.54 


On July 1,1936, the Association had total taxable intangi¬ 
ble assets as follows: 


Bonds, mortgages, stocks, etc.$526,181.48 

Less nontaxable Federal, State and Municipal 
Bonds. 137,350.22 


Balance .$388,831.26 

Petty Cash . 50.00 

Accounts Receivable from Dealers. 401,918.24 

Other Accounts Receivable. 42,971.46 


Total .$833,770.96 


On July 1,1937, the Association had total taxable intangi¬ 
ble assets as follows: 

Bonds, mortgages, stocks, etc.$564,718.99 

Less nontaxable Federal, State and Municipal 
Bonds. 185,355.95 


Balance .$379,363.04 

Petty Cash. 50.00 

Accounts Receivable from Dealers. 479,080.99 

Other Accounts Receivable: 

Milk and Cream Accounts.$79,534.87 

Due from Members. 4,981.26 84,516.13 


Total.$943,010.16 
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Except for a small amount, the bank deposits of the As¬ 
sociation were in banks outside the District of Columbia; 
and substantially all of the certificates, or other evidence 
of ownership of the securities owned by the Association 
were kept outside the District. 

36 During the calendar year 1936, 16,887,095 gallons 
of milk produced by members of the Association were 
delivered to distributors within the District of Columbia, for j 
which the Association was paid by such distributors the sum 
of $4,226,615.40 for that portion of the milk retained and j 
used by such distributors; the remainder of such milk, to- 
wit, 880,490 gallons, was converted by the distributors into 
cream and returned to the Association. Such cream was 
sold hv the Association to ice cream manufacturers located 
within the District of Columbia for the sum of $60,164.50. j 
In addition, cream returned to the Association by dealers | 
located outside the District of Columbia was sold by the ! 
Association in 1936 to dealers within the District for the ! 
sum of $44,003.30. 

During the year 1936 the Association also purchased sup¬ 
plies of cream from non-members and resold a portion of 
such cream to ice cream manufacturers located within the j 
District of Columbia, from which District sales the Asso- j 
ciation received $39,423.43. The total gross receipts from j 
such activities by the Association were $4,370,206.63. 

In the month of October 1937 the Association filed its j 
return of gross receipts for the calendar year 1936, for the 
purposes of taxation under Title VI of the District of Co- j 
lumbia Revenue Act of 1937, imposing a business privilege 
tax for the fiscal year ending June 30, 1938. Such return 
showed as gross receipts the sum of $122,815.59, represent- I 
ing proceeds from the sale by the Association of milk which 
it obtained from sources other than its membership. There- 
upon the Assessor assessed the Association a business priv- j 
ilege tax equal to two-fifths of one per centum of such gross 
receipts, less an exemption of $2,000, and subject to a credit | 
of $153.91, or a net tax of $337.35. Such net tax was duly 
paid by the Association. On August 18,1938, the Assessor j 
assessed the Association an additional business privilege j 
tax amounting to $818.71, computed on the sum of $204,- 
677.62, representing the aggregate amount retained by the j 
Association on account of the sale of milk produced by the 1 
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producers and sold by the Association to the distributors 
during the calendar year 1936, that is to say, one cent for 
each gallon of milk so produced and sold. On September 16, 
1938, the Association paid such additional business privilege 
tax to the District under protest in writing. 

37 On August 19,1938, the Assessor made the follow¬ 
ing three ad valorem personal property tax assess¬ 
ments against the Association: 

(1) For the fiscal year ending June 30,1936: 

Intangible (Valuation, $690,090). .$3,450.45 
Tangible . 90.96 $3,541.41 


Less amount paid August 30,1935. 365.76 

Additional Tax.$3,175.65 


(2) For the fiscal year ending June 30,1937: 

Intangible (Valuation, $973,964). .$4,869.82 
Tangible . 62.76 $4,932.58 


Less amount paid September 2, 1936. 156.38 

Additional Tax .$4,776.20 


(3) For the fiscal year ending June 30, 1938: 

Intangible (Valuation, $1,246,822) .$6,234.11 
Tangible . 153.91 $6,388.02 


Less amount paid September 27,1937. 180.70 

Additional Tax .$6,207.32 


All of the foregoing additional taxes were the result of 
the increase of valuation or inclusion of intangible assets. 
Such additional taxes were paid to the District under pro¬ 
test in writing on September 16,1938. 

This proceeding was filed on November 8,1938. 

During the periods of time here involved the Association 
paid no taxes to any other jurisdiction on its intangible as¬ 
sets, nor any business privilege tax. 
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Opinion. 

The petition and answer bring to the consideration of the! 
Board two classes of taxes, namely (1) an ad valorem tax 
assessed against the intangible assets of the Association for| 
the fiscal years ending June 30, 1936, June 30, 1937 and| 
June 30, 1938, and (2) a business privilege tax assessed; 
against the Association for the fiscal year ending June 30,1 
1938. 

At the outset the nature of the petitioning Association, 
its purposes and functions should be considered. Counsel 
for the Association contends that it is not only a non-stock 
corporation, but a non-profit one as well. The Board can¬ 
not. agree with such claim. The Association is what is gen¬ 
erally known as a cooperative marketing association, and is 
organized and exists to do collectively, or as a corporate! 
entity, that which its members could do as individuals, | 
namely, sell the milk produced by them. Its primary pur- j 
pose is commercial. Mr. Justice Bailey, in District 
38 Grocery Stores, Inc. v. District of Columbia , 24 F. 

Supp. 447, held that even the transactions between the j 
plaintiff cooperative in that case and its members were j 
such commercial activities as to render that association 
subject to the District of Columbia business privilege tax | 
law. Our Court of Appeals, in Stanford University Book j 
Store v. Helvering, 65 App. D. C. 365, ruled that a coop¬ 
erative association organized and operated along lines sim- i 
ilar to those along which the petitioner is being operated | 
was subject to the income tax law; and in National Rifle \ 
Association v. Hazen, et al., 69 App. D. C. 339, held that 
the appellant in that case, whose activities can not be said | 
to be as commercial as the activities of the petitioner, was 
“doing business” in the District of Columbia to such an j 
extent as to require it to file a return of its tangible assets ! 
for the purpose of taxation. The Association is an entity i 
distinct from its members. District Grocery Stores, Inc. v. j 
District of Columbia, supra. 


Intangible Personal Property Tax. 

The Board is of the opinion that the Association is liable 
to the District for a tax upon all of its intangible assets, 
except Government, State and Municipal bonds, for the 
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three fiscal years here involved. From the beginning of the 
first to the end of the last of such fiscal years the Associa¬ 
tion had its principal, and, indeed, its only real office in the 
District of Columbia. In, or from such office was trans¬ 
acted all of its business, and therein its directors met, and 
they and its officers formulated all of its policies. Here all 
of its officers had their offices, and here all of its records 
were kept. Here too, all of its checks were drawn in pay • 
ment of milk produced by its members and here it received 
payment from the distributors for the milk delivered to 
them. It is immaterial where its bank accounts were main¬ 
tained or wffiere the physical evidence or certificates of its 
other intangible assets were kept. The Association ac¬ 
quired a “commercial domicile” in the District regardless 
of the state of its incorporation or domestication, and it 
became and was as liable for taxes to the District as if it 
had been incorporated or domiciled therein. 

This Board, in Federal Services Finance Corp . v. District 
of Columbia, D. C. B. T. A. Docket No. 68, 67 W. L. R. 397, 
and Seaboard Finance Corp . v. District of Columbia . D. C. 
B. T. A. Docket No. 112, held that the two petitioning non¬ 
resident finance corporations, having their general 
39 offices or places of business in the District, in and 
from which all their business was transacted and 
other corporate functions carried on. were liable to the Dis¬ 
trict for an ad valorem tax on all their intangible assets. In 
so ruling, the Board relied upon the decision of the Supreme 
Court in Wbeoliva Steel Corporation v Fox. 298 H. S. 193. 
80 L. ed. 1143. That decision is controlling here. The ma¬ 
terial facts stated in the opinion are: 

“The case was submitted upon agreed statements which 
disclosed the following facts: The Corporation maintains 
its principal office in Delaware through the Corporation 
Service Company, as permitted by the laws of that State. 
It keeps there a duplicate stock ledger and records of all 
transactions with respect to its capital stock, the originals 
of such ledger and records being kept in New York City. It 
files reports and pays franchise taxes as required by 
Delaware. 

“The general business offices of the Corporation are 
located in Wheeling, Ohio County, West Virginia. There, 
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the general books and accounting records are kept. The 
chairman of the board, president, treasurer, secretary and i 
chief counsel reside at Wheeling. There, its stockholders’ | 
and directors’ meetings, as permitted by the laws of Dela- j 
ware, are held. Dividends, when declared, are ordered to i 
be paid and distributed at meetings held at Wheeling, al¬ 
though the checks are drawn and distributed by the divi- I 
dend disbursing agent located in New York City and are 
paid with funds there deposited. 

“The Corporation maintains sales offices in various I 
cities of the United States. Sales contracts are negotiated | 
and orders are taken by these offices subject to acceptance | 
or rejection at Wheeling. 

“The principal manufacturing plants of the Corporation j 
are located in the State of Ohio. The plant offices maintain j 
original detailed accounting records showing materials re- j 
ceived, railroad cars received and shipped, detailed labor j 
costs, production and shipments, and detailed stocks of | 
goods and payrolls. Employment offices are maintained at 
each plant. The Portsmouth, Ohio, plant makes up and 
mails out invoices for all products shipped from that plant, 
together with bills of lading and shipping notices. The 
other plants prepare complete invoices with exception of j 
information relating to the price of materials described. 
The latter invoices are then forwarded to Wheeling where 
they are completed and mailed to the customer. Bills of 
lading and shipping notices are, however, mailed to cus- i 
tomers from the individual plants. All invoices are pay- j 
able in Wheeling. The majority of commercial accounts j 
are paid by check issued at Wheeling. Payrolls are made J 
up and payroll checks are prepared and signed at the vari- j 
ous plants and are there distributed to the employees. Such 
checks are paid with funds on deposit in banks in the local- j 
ities where the plants are situated.” 

Based upon such facts the Court, speaking through Mr. 
Chief Justice Hughes, held as follows: 

“The Corporation established in West Virginia what has 
aptly been termed a ‘commercial domicile’. It maintains 
its general business offices at Wheeling and there it keeps 
its books and accounting records. There its directors hold i 
their meetings and its officers conduct the affairs of the Cor- i 


62 


MD. AND VA. MILK PRODUCERS* ASSN. VS. 


poration. There, as appellant’s counsel well says, ‘the 
management functioned*. The Corporation has manufac¬ 
turing plants and sales offices in other states. But 
40 what is done at those plants and offices is determined 
and controlled from the center of authority at Wheel- 

V 

ing. The Corporation has made that the actual seat of its 
corporate government. 

“The question here is not of the taxation of the plants in 
other States. The real estate, equipment and all tangible 
property there located is taxable by those States respec¬ 
tively. The accounts receivable with which we are now 
concerned are the proceeds of contracts of sale. While 
these contracts are negotiated and orders are taken at the 
various sales offices throughout the country, they are sub¬ 
ject to acceptance or rejection at the Wheeling office. All 
invoices are payable at Wheeling. Thus the contracts of 
sale become effective by the action taken at the Wheeling 
office and there the accounts are kept and the required pay¬ 
ments are made. In the face of these facts, it cannot prop¬ 
erly be said that the credits arise either where the goods 
are manufactured or at the sales offices where the orders are 
taken. The tax is not on the manufacturing or on the 
privilege of maintaining sales offices. The tax is not on the 
net profits of a unitary enterprise demanding a method, not 
intrinsically arbitrary, of making an apportionment among 
different jurisdictions with respect to the processes by 
which the profits are earned. Underwood Typewriter Com¬ 
pany v. Chamberlain, 254 U. S. 113, 120, 121; Bass, Bat- 
cliff & Gretton, Ltd. v. State Tax Commission, 266 U. S. 
271, 282, 283; Hans Rees’ Sons v. North Carolina, supra. 
Such a tax on net gains is distinct from an ad valorem prop¬ 
erty tax on the various items of property owned by the 
Corporation and laid according to the location of the prop¬ 
erty within the respective tax jurisdictions. Here, the tax 
is a property tax on the accounts receivable, as separate 
items of property, and these are not to be regarded as parts 
of the manufacturing plants where the goods sold are pro¬ 
duced. 

“Hence we cannot agree with appellant’s counsel that 
the only fair rule in such a case is one ‘which allocates in¬ 
tangibles on the basis of tangible property owned and used 
in production of material for sale’. This is to confuse two 


DISTRICT OF COLUMBIA. 


63 


distinct subjects of ad valorem property taxation, the ac¬ 
counts receivable which arise from sales and the manufac¬ 
turing plants. The accounts are not necessarily localized j 
in whole or in part where the goods are made but are at¬ 
tributable as choses in action to the place where they arise 
in the course of the business of making contracts of sale. 
We said, in Virginia v. Imperial Coal Sales Co., 293 U. S. 

15, 20 that we were not able to perceive ‘any sound reason j 
for holding that the owner must have real estate or tangible 
property within the State in order to subject its intangible ! 
property within the State to taxation ’. 

“The tax is laid both on accounts receivable and on the 
amount of deposits in banks. It appears that the Corpo¬ 
ration has deposit accounts in several States. The deposits 
outside West Virginia were made by sending from the 
'Wheeling office to the various banks the original checks or j 
drafts received by the Corporation from its customers. 
From these deposit accounts the Corporation, by executive 
action at Wheeling, pays the amounts required for payrolls, 
materials, equipment, maintenance and operating expenses 
as these amounts become payable in the course of its oper¬ 
ations in Ohio and other States. Checks and drafts on these 
bank accounts are drawn at Wheeling, except in connection 
with the payment of payrolls at certain manufacturing j 
plants where payroll checks or orders are drawn 
41 against moneys sent to banks at such points for that 
express purpose and for meeting incidental items. 
The agreed statement shows that ‘All moneys are con- j 
trolled and the expenditure directed by the Wheeling of¬ 
fice, and if the immediate expenditure be made elsewhere, 
such immediate expenditure is made only under specific or 
general direction and control of the Wheeling office’. The j 
so-called ‘money in bank’ is not cash or physical property 
of the Corporation but is an indebtedness owing by the 
bank to the Corporation by virtue of the deposit account. 
From the Wheeling office proceed the items deposited and 
there the withdrawals are directed and controlled. In the j 
light of this course of business as shown by the agreed 
statements of fact, we find no sufficient basis for conclud¬ 
ing that the bank accounts thus maintained and controlled ; 
were properly attributable to the Corporation at any place 
other than at its general office a Wheeling. If there were I 
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any special circumstances by which any of these deposits 
could be deemed to have been localized elsewhere, they do 
not appear upon the present record. * • * 

“Our conclusion is that appellant has failed to show that 
West Virginia in laying the tax has transcended the limits 
of its jurisdiction and thus deprived appellant of its prop¬ 
erty without due process of law.’* 

Our Court of Appeals applied the principle announced in 
the Wheeling Steel Corporation case to the activities and 
functions of the National Rifle Association, a non-resident, 
non-stock corporation, so as to require that corporation to 
file a return of intangible assets for the purpose of taxa¬ 
tion by the District of Columbia. National Rifle Association 
v. Hazen et al., supra. 

As far as the accounts receivable are concerned, the val¬ 
idity of the tax assessed against them can be supported on 
a principle additional to that announced in the Wheeling 
Steel Corporation case, supra, but recognized in the deci¬ 
sion in that case. It is the doctrine of “business situs”. 
The Supreme Court has, on many occasions, stated that 
where a person not domiciled in a particular state or local¬ 
ity, or a corporation non-resident therein, uses intangible 
assets as an integral part of his, or its business conducted 
in such state or locality, such state or locality may prop¬ 
erly impose an ad valorem tax upon such assets on the 
ground that they have acquired a business situs there. New 
Orleans v. Stempel, 175 TJ. S. 309, 44 L. ed. 174; Bristol v. 
Washington County, 177 U. S. 133, 44 L. ed. 701; Board of 
Assessors v. Comptoir National, 191 U. S. 388, 48 L. ed. 
232; Metropolitan Life Ins. Company v. New Orleans, 205 
U. S. 395, 51 L. ed. 853; L & L & G Insurance Company v. 
New Orleans, 221 U. S. 346, 55 L. ed. 762; Whitney v. 
Graves, 299 TJ. S. 366; Wheeling Steel Corporation v. Fox, 
supra. The accounts receivable arose out of, and 
42 were necessarily used as an integral part of the bus¬ 
iness of the Association. 

The Assessor, however, erred in respect to the assess¬ 
ment of the intangible personal property taxes by includ¬ 
ing, in the list of assets taxed, those, such as Government, 
State and Municipal bonds, which were not lawfully sub¬ 
ject to taxation by the District, and some assets which 
were not owned by the Association. Based upon the find- 
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ings of fact herein the intangible personal property taxes 
are correctly computed as follows, with a statement of the 
amount of such taxes erroneously collected: 

1) For the fiscal year ending June 30, 1936: 

As erroneously assessed by the Assessor: 

Intangible (Valution, $690,090) $3,450.45 
Tangible . 90.96 $3,541.41 


Correct assessment: 

Intangible (Valuation, 

$627,237.54) .$3,136.19 

Tangible . 90.96 3,227.15 


Amount erroneously collected.$ 314.26 


2) For the fiscal year ending June 30, 1937: 

As erroneously assessed by the Assessor: 
Intangible (Valuation, 


$973,964) .$4,869.82 

Tangible . 62.76 $4,932.58 


Correct assessment: 

Intangible (Valuation, 

$833,770.96) .$4,168.85 

Tangible . 62.76 4,231.61 


Amount erroneously collected_ $ 700.97 


3) For the fiscal year ending June 30, 1938 : 

As erroneously assessed by the Assessor: 

Intangible (Valuation, 

$1,246,822) .$6,234.11 

Tangible . 153.91 $6,388.02 


Correct assessment: 

Intangible (Valuation, 

$943,010.16) .$4,715.05 

Tangible . 153.91 4,868.96 


Amount erroneously collected.... 


$1,519.06 
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The total amount erroneously collected by the District 
from the Association as intangible personal property taxes 
for the fiscal years ending June 30, 1936, June 30, 1937, 
and June 30, 1938, is $2,534.29, and must be refunded to 
the petitioner. 

43 Business Privilege Tax. 

The Assessor assessed the Association a business privi¬ 
lege tax in the sum of $1,309.97, less a credit of $153.91, or a 
net tax of $1,156.06, under Title VI of the District of Colum¬ 
bia Revenue Act of 1937, hereinafter referred to as “Title 
VI”, which imposed such tax for the fiscal year ending 
June 30, 1938, computed upon gross receipts for the cal¬ 
endar year 1936. 

Section 5 of Title VT imposed the tax in the language fol¬ 
lowing : 

“For the privilege of engaging in business in the District 
of Columbia, each person so engaged shall pay to the col¬ 
lector of taxes of the District of Columbia for the fiscal 
year 1937-1938 a tax equal to two-fifths of 1 per centum 
of the gross receipts in excess of $2,000 derived from such 
business for the calendar year 1936: Provided, However, 
That the tax imposed by this section shall be payable only 
upon the gross commissions of any person engaged in the 
business of a broker or agent, and shall not be payable upon 
the funds of his principal, of which he is a mere conduit.” 

The term “person” is defined as “any individual, firm, 
copartnership, joint adventure, association, corporation 
(domestic or foreign) trust, estate, receiver, or any other 
group or combination acting as a unit”. “Gross receipts” 
are, by the provisions of Title VI, those “received from any 
business in the District of Columbia * * * without any de¬ 
duction therefrom on account of the cost of the thing sold”. 
“Business” is stated to mean “the carrying on, or exercis¬ 
ing for gain, or economic benefit, either direct or indirect, 
any trade, business, profession, vocation, or commercial ac¬ 
tivity”. 

The Association concedes that the part of the tax com¬ 
puted upon its gross receipts from the sale of milk and 
cream obtained from sources other than its membership is 
valid. It does, however, contend that that portion of the 
tax computed on the sum representing the amount retained 
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for the sale of the producer’s milk, namely, 1 cent each 
gallon, is invalid. 

The District of Columbia on the other hand claims that 
that tax should not have been computed on the amount re¬ 
tained, but should have been computed on the entire amount 
which the Association received from the sale of milk pro¬ 
duced by the producers to the distributors, plus the amount 
received for the sale of milk and cream from sources other 
than its membership. It prays that the Board increase the 
assessment correspondingly under the authority so to do 
granted in Section 3 of Title IX of the District of Columbia 
Revenue Act of 1937, as amended. 

The Association’s position, in effect, is that the 
44 applicable portion of Section 5, imposing the tax is: 

“That the tax imposed by this section * * * shall 
not be payable upon the funds of his principal, of which he 
is a mere conduit”. It does not admit that the other part 
of the proviso, namely, “That the tax imposed by this sec¬ 
tion shall be payable only upon the gross commissions of 
any person engaged in the business of a broker or agent”, 
applies. The District contends that the proviso should not 
be invoked at all, because, it says, the Association was not 
acting as agent or broker for the producers in the sale of 
the milk produced by them, but sold such milk for its own 
account, that is to say, it sold what it bought from the pro¬ 
ducers. 

The Board is of the opinion that the position of the Dis¬ 
trict is sound, and that the business privilege tax must be 
computed on the gross receipts derived by the Association 
from the sale of milk produced by the producers and of 
milk and cream obtained from sources other than its mem¬ 
bership. The amount which it retained from the sale price 
of the milk, that is to say, 1 cent a gallon of all milk sold, 
should not form a basis for the computation of the tax. 

It is clear that the Association could, and did engage in 
business in its corporate capacity in the District of Colum¬ 
bia as contemplated by Title VI. National Rifle Associa¬ 
tion, Inc. v. Hazen et al., supra; Army & Navy Club v. Dis¬ 
trict of Columbia, 8 App. D. C. 544. This is conceded by the 
Association in respect of its activities in connection with 
the sale of milk and cream obtained from sources other 
than its membership. 
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If the Association had paid to its individual member pro¬ 
ducers, respectively, the amount which it received from the 
distributors for the milk produced by each such producer, 
less, of course, a commission, and had not been required to, 
and did not guarantee the payment to the producer, but had 
only paid the producer when it had received payment from 
the distributor, it would have been a broker, factor, or com¬ 
mission merchant, and its tax liability would have been de¬ 
termined accordingly. But such was not the case. The pro¬ 
ducer did not necessarily receive, and in fact, rarely ever 
received from the Association the same price which the As¬ 
sociation received from the distributors, less commission. 
By a rather complicated, and sometimes arbitrary formula 
the producers were paid the first class price for one part 
and the second class price for the other part of their milk, 
regardless of its use or destiny for fluid consumption or 
surplus. The milk was delivered to such distributors as the 
Association directed and upon delivery, the identity 
45 of ownerhip was lost. It was nothing more than car¬ 
rying out a contract which the Association had made 
with the distributors to supply them with all, or a part of 
their milk requirements. And what is more important still, 
the Association guaranteed that the producer would receive 
payment for his milk whether the distributor paid the As¬ 
sociation or not. Reduced to simple terms the producer 
agreed to deliver to such distributor as the Association 
would direct, and the Association agreed to pay for all of 
the milk produced by the producers, and not needed for their 
personal use. Such an obligation created the relation of 
debtor and creditor, and such relationship created a con¬ 
tract of sale by the producers to the Association. 

In 23 R. C. L., page 1218, Title: “Sales”, it is stated: 

“One of the most material considerations in determining 
whether a particular transaction is a sale or consignment 
for sale on account of the consignor seems to be whether 
there arises at the time of tin* consignment the relation of 
creditor and debtor between the consignor and consignee. 
If no liability arises, the transaction is usually regarded as 
a consignment, for sale. On the other hand, if a liability to 
pay a fixed price for the goods, or other reasonable value 
arises at the time of the consignment, the transaction is 
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usually regarded as a sale contract transferring the title to 
the consignee.” 

In support of this, many cases are cited, both state and 
federal. 

In Fleet v. Hertz, 201 Ill. 594, 66 N. E. 858, 94 Am. St. 
Re]). 192, the Court was called upon to interpret the con¬ 
tract for the disposal of goods and, while the particular 
contract under consideration was held to be one of agency, 
since it was a pure consignment, the Court laid down the 
true test of a sales contract as follows: 

“In Chickering v. Bastress, 130 Ill. 206, 17 Am. St. Rep. 
309, and in Peoria Mfg. Co. v. Lyons, 153 Ill. 427, 38 N. E. 
661, the instruments to be construed created the relation of 
debtor and creditor between the parties, and indicated un¬ 
mistakably that the transactions were sales of the prop¬ 
erty.” 

To the same effect are Bryant v. Swofford Bros. Dry 
Goods Co., 214 U. S. 279, 53 L. ed. 997, and In re Columbus 
Buggy Co., 143 Fed. 859, where it was said: 

“An agreed price, a vendor, a vendee, an agreement of 
the former to sell for the agreed price, and an agreement 
of the latter to buy for and to pay the agreed price are 


essential elements of a contract of sale.” 

In the case of Arbuckle Bros. v. Kirkpatrick, 98 Tenn. 
221, 39 S. \Y. 3, 36 L. R. A. 235, the contract there under 
consideration was designated a “Special Selling Factor” 
appointment. Among other things it provided that until 
sold, the goods should remain the property of Arbuckle 
Bros, with title in them and merely held by Kirkpatrick 
as factor. It did, however, provide that Kirkpatrick 
46 should guarantee the sale of each consignment and 
payment therefor within sixty (60) days from date 
and should, as the Association did in the present case, as¬ 
sume all risk as to the credit of the parties to whom the 
goods should be sold, and that Kirkpatrick should make 
the collections, and should insure Arbuckle Bros, against 
any decline in price of the unsold goods. Because of the 
absolute requirement of payment by Kirkpatrick, the con¬ 
tract was held to be one of sale, the Court saying: 

“All must be paid for in sixty (60) days, whether sold 
or not. There is no stipulation to buy at the expiration 
of sixty days, but the contract clearly contemplates a pay- 
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inent without further bargain when that time arrives, and 
implies a present sale, on a credit of sixty days.” 

The same proposition was laid down in Arbuckle Bros. v. 
Gates, 95 Ya. S02, 30 S. E. 496, another leading case on this 
point. It was also enunciated in Buffum v. Doscher, 1 Neb. 
736, where the court held that if the goods are delivered to 
the consignee under such circumstances as to confer upon 
him absolute dominion over them, and he becomes bound 
to pay the stipulated price for them at a certain time, the 
transaction amounts to a sale. 

To the same effect are Peek v. Heim, 127 Pa. St. 500, 17 
Atl. 984, 14 Am. St. Rep. 865; Lemp v. Rvus, 7 Col. Apps. 
37; and House v. Beak, 141 Ill. 290, 30 N. E. 1065, 33 Am. 
St. Rep. 307. 

Since the producers undertook to, and did, in fact, deliver 
the milk to the distributors located in the District of Colum¬ 
bia, the sale, in effect, of such milk by the producers to the 
Association, and by the Association to the distributors, all 
took place in the District. 

All this leads to the conclusion that the amount retained 
by the Association, representing 1 cent for each gallon of 
milk sold by it is no more than its margin of profit. The 
fact that it is definite does not alter its character. Out of 
the sums so realized, as is true of many corporations, all 
expenses and losses are paid and the balance carried into 
a reserve or revolving fund to be distributed as and when 
determined by the Board of Directors to the members of 
the Association. Until such disposition is made, no mem¬ 
ber has any property right in such fund, except, of course, 
his representative, or indirect interest as a member, which 
is analogous to the interest of a stockholder to the undis¬ 
tributed surplus of an ordinary stock corporation. 

The business privilege tax for which the Associa- 
47 tion is liable for the fiscal year ending June 30, 1938 
is correctly computed as follows: 
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Sales in the District of Columbia for the Calendar Year 
1936: 


Milk Produced by member producers and 

sold by the Association to distributors.$4,226,615.40 

Cream returned by local distributors as sur¬ 
plus and sold by the Association to ice cream 

manufacturers, etc. 60,164.50 

Cream returned by distributors outside the 
District as surplus and sold by the Associa¬ 
tion to ice cream manufacturers, etc. 44,003.30 

Milk and cream from sources other than its 
membership and sold by the Association. 39,423.43 


I 


I 


Total sales in the District of Columbia 
during the calendar year 1936.$4,370,206.63 


Tax (2/5 of 1%) . $17,480.83 

Less Tangible Personal Property Tax paid 153.91 


Net Tax. $17,326.92 

Less Amount paid 12/1/37 

and 3/4/38 .$339.35 

Less Amount paid 9/16/38 . 818.71 1,156.06 


Additional Tax due 


$16,170.86 


It therefore follows that the assessment of the business 
privilege tax against the Association for the fiscal year 
ending June 30, 1938, must be increased by the amount of 
$16,170.86. 

Decision will be entered in accordance with this opinion. 

JO. V. MORGAN 

Member Sole. 

October 9, 1939 


i 


! 
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48 Received and Filed Oct 9 1939 Board of Tax Ap¬ 
peals for the District of Columbia 

Before the Board of Tax Appeals for the District of 

Columbia 

Docket No. 104 

Maryland and Virginia Milk Producers* Association, 

Petitioner 


vs. 

District of Columbia, Respondent 
Decision 

This proceeding came on to be heard upon the petition 
and answer filed herein, and upon consideration thereof 
and of the evidence adduced at the hearing on said petition 
and answer, it is by the Board this ninth day of October, 
1939 

Adjudged and Determined That an intangible personal 
personal property tax for the fiscal year ending June 30, 
1936, in the sum of $314.26, for the fiscal year ending June 
30, 1937, in the sum of $700.97, and for the fiscal year end¬ 
ing June 30, 1938, in the sum of $1,519.06, that is to say, 
intangible taxes for such three fiscal years in the total sum 
of $2,534.29, were erroneously collected by the District 
from the petitioner, and that the petitioner is entitled to a 
refund of such sum. 

And It Is Further Adjudged and Determined That no 
sum as a business privilege tax for the fiscal year ending 
June 30,1938 was erroneously collected by the District from 
the petitioner and that the petitioner is not entitled to any 
refund thereof. 

And It Is Further Adjudged and Determined That the 
assessment against the petitioner of a business privilege 
tax for the fiscal year ending June 30,1938, be and the same 
is hereby increased by the sum of $16,170.86, with penalty 
for non-payment computed according to law from the date 
of this decision. 

JO. V. MORGAN 

Member Sole. 

October 9,1939 



DISTRICT OF COLUMBIA. 


73 


49 Endorsed: Received and Filed Nov 3 1939 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 104 

Maryland and Virginia Milk Producers ’ Association 

Petitioner 

* V. 

District of Columbia Respondent 

The Petition of the Maryland and Virginia Milk Producers’ 
Association for Review by the United States Court of 
Appeals for the District of Columbia of a Decision by 
the Board of Tax Appeals for the District of Columbia 

L | 

The Maryland and Virginia Milk Producers’ Association, 
the Petitioner in this cause, by John S. Barbour, its counsel, 
hereby files this its petition for a review by the United 
States Court of Appeals for the District of Columbia of the 
decision of the Board of Tax Appeals for the District of 
Columbia, rendered October 9th, 1939, determining (1st) 
that certain additional intangible personal property taxes, 
assessed against the petitioner by the Assessor of the Dis¬ 
trict of Columbia, and collected from it by the Collector of 
Taxes of the District of Columbia for the fiscal years and 
in the amounts following, were lawfully so assessed 

50 and collected, to-wit: 

7 i 

(a) for the fiscal year ending June 30th, 1936 $3,175.65 

(b) for the fiscal year ending June 30th, 1937 4,776.20 j 

and 

(c) for the fiscal year ending June 30th 1938 6,207.32 


Total,.$14,159.17 

except that portions of said taxes were unlawfully assessed 
and collected for each of the said years in the following 
amounts only, to-wit: 

For the fiscal year ending June 30th, 1936 314.26 

For the fiscal year ending June 30th, 1937 797.97 

For the fiscal year ending June 30th, 1938 1519.06 


Total, 


$2,534.29 
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which amount only it directed to be refunded to the peti¬ 
tioner: and (2nd) that additional business privilege taxes 
assessed against the petitioner by the Assessor of the Dis¬ 
trict of Columbia, and collected from it by the Collector of 
Taxes of the District of Columbia for the fiscal year ending 
June 30th, 1938, in the amount of $818.71 were lawfully so 
assessed and collected, and (3rd) that an additional Busi¬ 
ness Privilege tax should have been assessed against and 
paid by the petitioner for the fiscal year ending June 30th, 
1938 in the amount of $16,170.86 and so ordering. 

The petitioner is a citizen of the United States and of the 
State of Maryland and resident therein, located at present 
with its principal office at Silver Spring, Maryland. 

51 II. 

Nature of the Controversy 

The petitioner is 

(a) A one member, one vote, membership, non-profit, 
cooperative marketing association, organized under the co¬ 
operative marketing association law of the State of Mary¬ 
land, without capital or capital stock: is domesticated in 
Virginia under the like cooperative marketing law of that 
State, which exempts all intangibles held by it from taxa¬ 
tion: its membership is composed wholly of farmers non¬ 
resident in the District of Columbia, operating dairy farms 
situated in Maryland, Virginia and West Virginia, produc¬ 
ing milk for sale in the District of Columbia through the 
petitioner as their agent for that purpose. Its Board of Di¬ 
rectors are all of the the Association and elected annuallv 
by their fellow-members at local meetings held in their re¬ 
spective districts in said states. In its organization and op¬ 
eration it conforms in all respects to the cooperative asso¬ 
ciations defined in and sought to be promoted by the Na¬ 
tional Agricultural Cooperative Act, U. S. C. Title 12, Sec¬ 
tions 1241 and 1241 a, as well as in the Capper Volstead Act 
V. S. C. Title 7. Section 291, and to the standards of equality 
recognized as appropriate for said purposes in the Agricul¬ 
tural Adjustment Act V. S. C. Title 67, Section 608 c (5) A. 
&. B. and Section 610 thereof, and does not market milk for 
any other than its members and that at actual cost not ex¬ 
ceeding one cent per gallon to each member. 
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fb) It only has authority from and obligates itself to sell 
for its members and on the best terms available all milk 
produced by its members on their farms for sale and 
52 consigned as directed by the association to purchas¬ 
ers thereof, and to pay the entire net proceeds thereof 
to its members, subject to certain equalizing adjustments as 
between t lie several members likewise authorized, less only 
tlie actual operating expenses of the association. 

(c) All of its operating expenses are paid from the one 
cent maximum charge, above mentioned. This charge has 
in the past been uniformly in excess of the actual current 
operating expenses of the Association and this excess from 
each year’s operation is set up as an operating reserve is 
invested in certain securities and so retained for a period 
of six years, and is designated as “excess brokerage” or 
“revolving fund”. At the end of each year the entire ex¬ 
cess collected during the sixth preceding year and not ex¬ 
pended is refunded in its entirety to the same members from 
whom it was deducted in the exact proportion on a gallonage 
basis in which it was contributed by them. 

(d) In consequence of these facts it is at all times the 
custodian of the stocks, bonds and other intangibles in which 
this fund is invested. The gross sum of these unexpended 
deductions belonging to its members is of the approximate 

value of $.. during each of the years involved, 

which, together with the sums invested in office furniture 
and fixtures constitute its so-called “Revolving Fund”, all 
of which is eventually returned to the persons contributing 
to it whether they remain members of the association or not 
at the time of return. 

(e) It also has authority to collect from the vendees of 
the milk sold through it, either the entire proceeds 

55 and itself makes the required adjustments and deduc¬ 
tions and remits the distributable balance to the mem¬ 
bers. or to require the several purchasers to make this dis- 
1 ribution directly to its producer-members and pay the asso¬ 
ciation only its deductible brokerage. The latter course was 
pursued for a number of years, but during the year 1935 
and prior to the first day of July of that year, the latter 
method was abandoned for motives of convenience and clar¬ 
ity and ever since the purchasers have been required to pav 
the entire proceeds to the Association, which, after making 
the necessary adjustments and deducting the authorized 


I 


| 

i 


i 
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brokerage, itself paid the residue direct to its members en¬ 
titled thereto. 

(f) The consequence of this was that in order to keep cor¬ 
rect accounts with its members and collect the proper 
amounts the Association on its own books kept records of 
the amounts of milk delivered by its members to be paid to 
it by the several producers, and as these gross amounts for 
each month were not payable until on or about the 10th day 
of the month following the deliveries there appeared on the 
books of the Association as charges against the several ven¬ 
dees the gross amount of such sales for the proceeding 
month, with the result that on the 1st day of July of each 
year the assessing authorities of the District of Columbia 
has undertaken to assess these balances also as assets of 
the Association in addition to the amount of the Revolving 
Fund mentioned in paragraph (d). 

(g) The petitioner during each of the years in question 
maintained an office in the Citv of Washington and sold for 
its members the milk so produced and delivered by them, 
respectively, has collected the proceeds thereof and remitted 
to them therefrom the entire net proceeds h'ss the one cent 

initially deducted for the purpose of paying the ex- 
7)4 pensos and maintaining the Revolving Fund. 

(ID The Association although it returned for taxa¬ 
tion and paid the taxes assessed for each of the years in 
question on certain of the intangibles representing money 
in banks within the District, and certain investments of the 
revolving fund made within the District, and certain bills 
receivable arising from sources other than the sale of milk 
of its producers under the impression now believed to be 
erroneous that those particular funds were so assessable, 
did not return the major portion of the Revolving Fund, nor 
the uncollected balances to be collected by it as agent for 
its members for milk sold and unpaid for at the beginning 
of each taxable year. 

Intangible taxes were assessed against and paid on these 
amounts so returned in due course. 

(i) The petitioner also applied for a business privilege 
tax for the calendar year 1938 but reported only as taxable 
the sales by it of relatively small quantities of milk which it 
had been required to purchase from time to time in order to 
fulfil contracts, which as agent of its members it had ex¬ 
pected to be able to supply from their production, but 
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which it was at times unable to fulfil therefrom. It did not 
return the one cent brokerage collected by it as taxable, but 
reported to the assessor the facts and the extent of these 
collections. The assessor assessed originally taxes in ac¬ 
cordance with this return but later assessed additional taxes 
based on the gross amount of this brokerage collected dur¬ 
ing the calendar year 1937 in the amount of $818.71. 

The Board of Tax Appeals held (1st) that this ad- 
5o ditional tax on the entire brokerage received was 
properly assessed and collected, and (2nd) that in ad¬ 
dition thereto the Business Privilege tax should be assessed 
on the gross sales of milk made by the association as agent 
for its members, and did assess the same in the amount of 
$16,170.86 additionally. 

(j) The controversy involves the questions: 

First: the domicile of the petitioner, its ownership of the 
several classes of intangibles above mentioned in its eus- 
todv; their situs for taxation and their liabilitv to taxation 
as property of the Association by the District of Columbia 
in tlie sum of $14,159.46, assessed and collected from it by 
the assessing and collecting authorities of the District of 
Columbia for the fiscal years 1936, 1937 and 1938, and the 
proper amounts thereof if so liable at all. 

Second: the liability of the petitioner for the additional 
business privilege taxes assessed against and collected from 
it by the assessing and collecting authorities of the District 
of Columbia for the fiscal year 1938 in the additional sum 
of $818.71, and 

Third: the validity of the increased assessment of the 
business privilege tax for the fiscal year 1938 in the further 
sum of $16,170.86 not previously assessed by the assessing 
authorities but ascertained initially by the Board of Tax 
Appeals in the pending proceeding. 

III. 

i 

The petitioner being aggrieved by the findings of fact 
and conclusions of law contained in said findings and opin¬ 
ion of the Board, and by its decision entered in pursuance 
thereof, desires to obtain a review and annulment thereof 
in its entirety by the United States Court of Appeals for 
the District of Columbia, and failing that that the 
56 said assessment be corrected to accord with the facts. 
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IV. 

Assignments of Error 

The petitioner assigns as error the following facts and 
omissions of the Hoard of Tax Appeals. 

1. In holding that the petitioner was domiciled in the Dis¬ 
trict of Columbia, or had acquired such a business domicile 
therein as to make the intangibles held by it in the Revolv¬ 
ing Fund, its property or liable to the taxes assessed against 
the Association on account of its custody thereof. 

2. In holding that the funds held by it in the Revolving 
Fund was its property, or that that portion of it not in¬ 
vested in United States, State and municipal securities was 
liable for taxation in the District of Columbia. 

3. In holding that the excessive improper intangible per¬ 
sonal property taxes assessed against and collected from the 
petitioner only amounted to $2542.29. 

4. In not holding, even if the theory upon which the 
Board proceeded was correct, that the excessive taxes so 
assessed and collected was $3,156.63 instead of $2,534.29. 

5. In holding that unpaid sums due its members by pur¬ 
chasers of their milk purchased in interstate commerce and 
which tlie petitioner was authorized to collect for them, but 
had not yet collected at the beginning of each fiscal year of 
the aggregate value of $1,186,719.10, distributed through 

the several fiscal vears as follows: 

« 


1935 on $246,083.00 of such intangibles.$246,083.00 

For the fiscal year 1936 . 443,953.09 

For the fiscal year 1937 . 496,683.01 


57 was the property of the Association and subject to 
the taxes assessed against the petitioner on account 
thereof. 

6. In its refusal to cancel in their entirety the assessment 
and collection of additional intangible personal property 
taxes against the petitioner for each of the years involved. 

7. In holding that the additional business privilege tax 
assessed against the petitioner for the fiscal year 1938 
based on receipts for the calendar year 1937 by the Assessor 
and paid under protest in the sum of $818.71 was lawfully 
assessed against the petitioner and collected from him. 
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8. In failing to cancel in its entirety the additional assess¬ 
ment of business privilege tax assessed against the peti¬ 
tioner and paid by it under protest, and in failing to direct 
its refund. 

9. In holding that the petitioner was liable for any addi¬ 
tional business privilege tax based on the gross sales made 
by it of the milk of its members and as their agent. 

10. The findings of fact on which the conclusions of the 
Board are based are contrary to the evidence, are not sup¬ 
ported by the evidence, and are contrary to the weight of 
the evidence, and contrary to the law, in each of the follow¬ 
ing particulars: 

(a) In finding that the petitioner was organized and ex¬ 
ists for the purpose of selling the milk and cream produced 
by its members “to dairy stores”. 

(b) In finding that though after June 28th, 1938 the peti¬ 
tioner moved its principal office and records to Maryland 

it “continued and still continues to carry on its prin- 
58 cipal business function namely the sale of milk and 
cream within the District.” 

(c) In finding that “during the year 1936 the association 
purchased supplies of cream from non-members and resold 
a portion of such cream to ice cream manufacturers, located 
within the District of Columbia, from which District sales 
the Association received $9,423.43. The total gross receipts 
from such activities by the Association were $4,370,206.63.” 

(d) In not finding that all of the business meetings of the 
members of the association as distinguished from the meet¬ 
ing of the Directors are held in Virginia and Maryland, and 
all annual meeting of its members are held in Maryland 
and that many of the services rendered by the association 
to its members arc rendered to them at their farms and all 
at cost, and that the initial meeting of each Board of Direc¬ 
tors at which they organize and select officers is held at Sil¬ 
ver Spring in Maryland. 

(e) “In finding that if a distributor failed to pay for 
milk so delivered the producer was paid from the revolving 
fund of the association regardless of the delinquency of the 
distributor and the loss was borne by the association, and its 
membership indirectly through their pro-rata interest in 
the revolving fund.” 
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(f) In not finding that no losses from such sources had 
been realized but if realized would be charged as one of the 
operating expenses for the year in which it occured and 
would be borne not by the association but directly by the 
members of the association for the time being. 

(g) In finding that the price differentials established by 
the Association “was not, however, uniformly applied to 
the prices paid by the association to the individual pro¬ 
ducers respectively.” 

59 (h) In finding that prior to the year 1937 discrim¬ 

ination in fixing prices was widespread and some¬ 
what determined by seniority of membership and by other 
arbitrary distinctions.” 

(i) In not finding that there was no discrimination, 
arbitrary or otherwise in the application of these differ¬ 
entials, but all were fair and equitable and applied under 
uniform rules, based on variations of quantity or quality 
whether seasonal or from conformity or non-conformity 
to reasonable rules and regulations establishing stand¬ 
ards of quality, basic and surplus quantities, conditions 
of time and place of production, delivery and preser¬ 
vation, conformity to market requirements and other rea¬ 
sonable elements, affecting price, value, volume and other 
market conditions, all expressly authorized by the member¬ 
ship contracts and By-Laws of the Association. 

(j) In finding that if a producer became a member after 
the bases for the current year were determined he had an 
option of receiving (1st) the class one price for fifty-five 
percent of his entire production, and the class two price for 
the residue, or (2nd), the fluid consumption price for all 
his milk less one cent per gallon, and that in such case the 
new member would receive full fluid price for all his milk 
less one cent per gallon, and that this supposed price re¬ 
duction would be in addition to the “commission” retained 
by the association. 

(k) In not finding that the (2nd) option just above men¬ 
tioned was to receive not the full fluid price less one cent 
per gallon, but one cent per gallon under the weighted aver¬ 
age price received from month to month for all milk sold 
through the Association fluid and surplus, which operated 
merely as an adjustment of differentials between members 
and in no way affected the one cent per gallon withheld by 
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the association as a fund for the payment of expenses 

60 and the maintenance of a reasonable reserve fund. 

(1) In not finding; that the cost of office furniture, 
fixtures and other tangible property is carried and main¬ 
tained as an investment pro-tanto of the revolving fund, and 
that if any portion of the revolving fund is liable for taxa¬ 
tion it should be reduced to the extent of the value of such 
tangibles returned for taxation. 

(m) In not finding that the petitioner is an agency and 
not a proprietary co-operative and only negotiates for its 
several members the sale and delivery by them in interstate 
commerce to the various vendees thereof of the milk and 
cream produced on their several farms at actual cost, lim¬ 
ited not to exceed one cent per gallon to any member; col¬ 
lects for them the proceeds and accounts to each member 
for his proper share thereof less only the actual expenses 
incident to and incurred in the contemplated operations lim¬ 
ited as aforesaid. 

(n) In failing to find that all of the intangibles in its pos¬ 
session, or over which it exercises any care or direction, are 
the property legally and equitably of its members, and must 
be accounted for to them severally, less only the necessary 
cost not in excess of one cent per gallon of negotiating the 
sale thereof, collecting the proceeds and remitting the net 
income to them without profit or other economic benefit, in 
their respective capacities as owners of the specific property 
sold and represented thereby at the time of the various 
transactions and not merely in their capacity as members 
of the Association. 

(o) In not finding that the association does not earn or 
receive under its contract with its members, and can 

61 not earn, receive or retain any net income over the 
actual operating expenses of conducting its business 

for them, and that is limited to one cent a gallon. 

(p) In not finding that all activities of officers or agents 
of the Association within the District were a part of and in¬ 
cident to its principal business therein of selling in inter¬ 
state commerce the products of non-resident members, col¬ 
lecting the proceeds and remitting them to the producers 
less only the actual expenses incident to so doing, and with¬ 
out profit or economic benefit to the petitioner. 
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62 V. 

Designation of Record 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition, a transcript of the record in the 
above entitled cause, prepared and transmitted as required 
by law, and by the rules of said court, and to include in said 
transcript of record the following documents or certified 
copies thereof, to-wit: 

1. Pleadings before the Board, and all exhibits therewith. 

2. Findings of fact and opinion of the Board of Tax Ap¬ 
peals. 

3. The decision of the Board of Tax Appeals. 

4. The petition for review filed by the petitioner in the 
above case. 

5. Notice of filing petition for review. 

6. Statement of evidence, and all exhibits therein referred 
to. 

All pursuant to Rule 36 of the Board of Tax Appeals and 
Rule 35 of the Court of Appeals of the District of Columbia. 

JOHN S. BARBOUR 

(John S. Barbour) Counsel for 
Petitioner 
Fairfax, Virginia, 

1009 Tower Building, 
Washington, D. C. 

63 Virginia, 

County of Fairfax , to-wit: 

John S. Barbour, being duly sworn, says that he is counsel 
of record in the above cause; that as such counsel he is 
authorized to verify the foregoing petition for review; that 
he has read the said petition and is familiar with the state¬ 
ments contained therein; and that the statements made are 
true to the best of his knowledge, information and belief. 

JOHN S BARBOUR 
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Subscribed and sworn to before me the undersigned No¬ 
tary Public, in and for the County and State aforesaid, this 
3rd day of Nov., 1939. 

Katherine Jones 

(Seal) Notary Public. 

My commission expires Aug. 23,1942 

64 Board of Tax Appeals for the District of Columbia. 

Docket No. 104 

Maryland and Virginia Milk Producers’ Association 

Petitioner 


District of Columbia Respondent 

Notice of Filing Petition for Review 

To: Glenn Simmon, Esquire, 

Assistant Corporation Counsel, 

District of Columbia, 

District Building, 

Washington, D. C. 

Counsel for the Respondent 

Please take notice that the petitioner on the 3 day of 
November 1939, filed with the Clerk of the Board of Tax 
Appeals for the District of Columbia, a petition for review 
by the United States Court of Appeals for the District of 
Columbia of the decision of the Board as heretofore ren¬ 
dered in the above cause. A copy of the petition for re¬ 
view, which includes the assignments of error and the des¬ 
ignation of record, as filed, is hereto attached and served 
upon you. 

Dated this 3 day of November 1939. 

JNO. S BARBOUR 
Counsel for Petitioner , 
Fairfax, Virginia. 

1009 Tower Building, 
Washington, D. C. 
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65 Service of the foregoing notice, together with a 
copy of the petition for review is hereby acknowl¬ 
edged this 3rd day of November 1939. 

GLENN SIMMON 
Assistant Corporation Counsel. 
District of Columbia, 

District Building, 

Washington, D. C. 

Counsel for the Respondent. 

66 Endorsed: Received and Filed Dec 7 1939 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 104 

Maryland and Virginia Milk Producers’ Association 

Petitioner 


v. 

District of Columbia Respondent 

Order Extending Time for Filing of Record in the Court 

of Appeals 

Upon the Board’s own motion it is by the Board this 7th 
day of December, 1939, 

Ordered, That the time for filing the record in this pro¬ 
ceeding in the Court of Appeals be and the same is hereby 
enlarged and extended until January 15, 1940. 

JO. V. MORGAN 

Member Sole 

I consent: 

GLENN SIMMON 
Attorney for respondent 

December 7, 1939 
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67 Endorsed: Received and Filed Jan 5 1940 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 104 

Maryland and Virginia Milk Producers’ Association, Inc., 

Petitioner 


v. 


District of Columbia, Respondent 
Stipulated Statement of Evidence 

It is stipulated that the following is a correct statement 
of the evidence submitted to the Board of Tax Appeals for 
the District of Columbia in the above entitled cause so far 
as necessary to the assignments of error as filed. 

On the hearing of this case before the Board of Tax Ap¬ 
peals beginning at its office in the District Building on 
December 15th, 1938 there was present Honorable Joe V. 
Morgan, member (sole) presiding, John S. Barbour, Es¬ 
quire, counsel for the petitioner and Glenn Simmon, Es¬ 
quire, Assistant Corporation Counsel for the District of 
Columbia, counsel for the respondent. Before any evidence 
was presented the following occurred (page 7): 

11 Mr. Barbour: Can w r e agree to any of the facts ? 

Mr. Simmon: I think we can agree first that the amount 
stated in the petition—that is—$14,977.80 is the correct 
amount here in issue; that the amount stated therein as in¬ 
tangible personal property tax and as business privilege 
tax were assessed against the petitioner and were paid by 
the petitioner under protest as alleged in the petition, and 
paid on the date alleged in the petition, and that the as¬ 
sessments were made on the days alleged in the petition. 

Mr. Simmon: Exhibit “A” is admitted; also Ex- 


68 




<<D” “E” “F” 


and “G” are 


hibits “B”, 
admitted. 

Mr. Barbour: Is it admitted that this is a non-profit or¬ 
ganization, organized under the laws of Maryland? 

Mr. Simmon: No. I will not admit that. 

Mr. Barbour: I have a copy of the law of Maryland un¬ 
der which the organization was incorporated which I would 
like to introduce. 
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Mr. Simmon: I have no objection to the last two exhibits 
attached to the petition—the Contract and the By-Laws, 
being Exhibits “H” and “I”. 

Mr. Barbour: Do you want me to prove the incorpora¬ 
tion of the company? 

Mr. Simmon: No I will admit that. 

Mr. Barbour: What about the By-Laws? Do you admit 
them? 

Mr. Simmon: Are they the ones as amended to date ? 

Mr. Barbour: There are no other amendments to the 
By-Laws that I know anything about. 

Mr. Simmon: If they contain the amendments to date 
I will admit them. 

By the Board: Exhibit “I” of the petition will be re¬ 
ceived in evidence. Also Exhibit “1”, which was intro¬ 
duced a few moments ago, which is a copy of the Maryland 
law under which this company is incorporated. ” 

There was also admitted in evidence sub-sections 29 and 30 
of Section 1265 of the Virginia Code. 

“Mr. Barbour: Paragraph 4 of the petition alleges— 
‘The petitioner is a strictly membership non-profit cooper¬ 
ative marketing corporation, without capital stock’. Do 
you admit that?” 

Mr. Simmon: No.” 

Whereupon, B. B. Derrick, being first duly sworn on be¬ 
half of the petitioner, deposed in substance as follows: 

That he is Secretary-Treasurer of the petitioning Asso¬ 
ciation and has held that position since November 1st, 1934; 
it has no capital stock is composed of approximately 1150 
members all of whom are producers of milk located in 
Maryland, Virginia and West Virginia, and on joining sign 
as individuals contracts with the association. There has 
been no change in the operation of the association during 
the period from July 1st, 1935 down to July 1st, 1938. It 
acts as agent for them; The milk is brought in loaded on 
trucks from the individual farms, accompanied by the 
driver whose duty it is and whose responsibility it 
69 is to transport the milk from the farm to the dairy, 
where it is delivered in accordance with previous 
agreement between the association and the dairy. The milk 
goes to the dairy from the farm on transportation em- 
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ployed by the farmer; is then settled for by the individual 
distributor to the Association in one check based on the 
individual quality and quantity of the milk delivered by or 
for each producer; this check is delivered to the association 
on the 10th day of each month for the milk of the preceed- 
ing month. In other words payment for June milk would 
not be received in the association’s office prior to July 10th; 
on July 14th the Association would send its checks to each 
individual producer for his milk according to its quality 
and quantity, less the brokerage. 

“By the Board: What do you mean by brokerage? A. 
The one cent a gallon. There is a charge to each producer 
for handling that milk.” 

That one cent per gallon is set up to his credit and at 
the end of the year is totaled and given to his credit for 
that particular year, less his proportionate share of the 
expenses for that year; this money called the revolving 
fund is then invested currently as it is available for invest¬ 
ment under the directions of the Board of Directors • • * 
in securities which are then held in banks in Virginia; most 
of them are held in a bank in Richmond and one in Orange, 
Virginia; at the end of each year the interest is added to 
the revolving fund and at the end of six years the producer 
receives back the unexpended part of the year’s brokerage 
for the sixth year last preceding in the form of brokerage 
refund if and when voted by the Board of Directors; they 
are sent out on November 1st of each year for the 
70 sixth year prior to that; one was sent out last month; 

they have amounted in the last three years, respec¬ 
tively, to $90,800.00, $109,750.00 and $122,500.00; that is the j 
unexpended part of the brokerage paid in 1930, 1931 and 
1932, respectively. All milk that is not retained daily in 
the distributor’s plant is converted daily into 40% cream 
by the distributor and returned to us by the distributor who 
takes credit therefore at the same price charged for its 
equivalent in 4% milk; we sell that through ice cream chan¬ 
nels and make collections for it, and that is thrown into 
the pool with the money from the distributors. Suppose 
we had 70,000 gallons of milk a day and sell 60,000 then the 
10,000 is turned into cream and sold to ice cream factories 
and collection is made direct by the association for this 
cream. 
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3-11-39. P. 13. 

“By the Board: I thought you said that producer sold 
it to the dairy? A. He delivers it to the dairy pursuant to 
our prior directions. 

By the Board: Why doesn’t he pay them for it. A. You 
could hardly have all the ice cream factories in Washing¬ 
ton paying each individual. 

By the Board: In regard to that, suppose I was selling 
milk to the Thompson Dairy would the Dairy buy it from 
me and give me a check. According to your theory? Why 
wouldnt the Dairy pay me for the milk? W 7 hy would it be 
anything else except that if I am the only one dealing with 
the Thompson’s Dairy # * # ” 

That is their milk. They bought it. It is the surplus, 
isn’t it? A. It would be until in 1935. Prior to 1935 that 
was true. Then they bought and paid for all milk delivered 
to them, but since that time we have changed the plan and 
they keep only the milk they need—keep only the milk they 
need for fluid distribution. The rest is returned to the as¬ 
sociation for their account. 

By the Board. But in my case, I do not get back the milk 
that was not used by the Thompson Dairy? A. No. When it 
goes into the creamery it loses its separate identity. 
71 By the Board: And if I have any interest in that 
milk or its conversion into cream, it is purely by 
such membership in the association that they will make a 
distribution. A. But the assets are not the association’s— 
they are the producers individual assets. 

3/11/39. p. 14 

“By the Board: You say ‘Producers’ individual assets’. 
Is that correct? It belongs to the members of this Asso¬ 
ciation? A. And that is the individual members. 

By the Board: But he is not entitled to the assets as an 
individual. He is entitled as a member of the Association. 
A. It would be his—the individual producer’s assets in pro¬ 
portion to a participation in the volume of milk delivered 
to the total volume of milk delivered to the Association. 

By the Board: And that would be true regardless of 
whether or not they both had the same classification. A. 
Yes, the brokerage is one cent per gallon no matter what 
the classification. 
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By the Board: Although the interest of each member is 
measured by the amount of milk over a given time, never¬ 
theless, until it is distributed to the membership it belongs 
to the Association, and the Association has title to all 
assets. Isn’t that right. It is an incorporated association 
and until it is distributed by vote of the Board of Directors 
title is held by the Association. A. It is held for the indi¬ 
vidual. 

By the Board: That is true of every corporation. A. 
Yes. I imagine that is true. 

By the Board: Do you segregate his interest in the 
cream! A. Yes, you are paid for your proportionate share 
of that cream. 

By the Board: * Paid a proportionate share of that cream 
—Now is that correct? 

You just stated * * * that if my delivery in the morning 
was all used for cream that it did not affect the price I 
would receive * * # that everybody in the whole association 
would share in the conversion of that particular milk or 
cream? A. That is right. 

By the Board: And the producer who delivers it would 
lose its identity or ownership of the cream? A. Maybe I 
can explain it this way. If we have 10 producers deliver¬ 
ing 120 gallons of milk and only 100 gallons of it is utilized 
by the distributor in his plant the 20 gallons of that milk 
would be separated into 40% cream, and then the produc¬ 
ers, the original owners of the 120 gallons would share 
proportionately in that twenty gallons, and so would every 
other member of the association. 

By the Board: If one of those ten delivered ten gallons 
of milk, as you indicated and it was all used for fluid 
72 consumption he would not be paid on that basis. 
A. No.” 

The milk that is sold through the distributors for fluid 
consumption is more profitable to the producers than that 
which is sold by means of converting it into cream. If all 
the milk was used as fluid milk we would receive a higher 
price than if some of it is converted into cream. The rat¬ 
ings of that is first: “Fluid milk”; “fluid cream”, “cream 
for ice cream”; “cream for cheese” and “cream for but¬ 
ter”, butter being the lowest utilization. The unexpended 
part of the brokerage plus any benefit, loss or any losses 
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which have been incurred is paid back at the end of the 
sixth year period. It all goes into one pool and then if 
there are losses it is prorated over those particular years. 

“Mr. Simmon: By one pool, you mean the entire revolv¬ 
ing fund is all one fund? A. Yes. 

Q. And the individual years are not segregated? A. 
Not as to the whole but segregated as to the individuals." 

A record of the amount contributed to the fund during each 
year by each member, less the expenses for that particular 
year is kept. They don’t separate that down to a month. 
We take the total receipts from brokerage during the year, 
the total expenses, and then at the end of the year we add 
up that expense, add a percent of the total receipts and 
then if there is no depletion of that revolving fund during 
the next six years, then, of course, he is paid back on that 
basis. If there is a depletion there is a fund set up as a 
reserve fund to take care of the depletion. 

“By Mr. Simmon: And if there is a loss for one par¬ 
ticular year that is shared by the entire Revolving Fund 
rather than by that particular year’s fund. A. That is 
right. 

By the Board: You say that is shared by the Revolving 
Fund, but in reality it is shared by all the members of the 
Association. A. Yes, the Revolving Fund is owned by all 
of them. 

By the Board: Now if you had a loss this year from a 
distributor, as you testified before, who failed to pay for 
his milk that loss would be distributed among all of the 
association, and not be charged against the particular in¬ 
dividual who supplied that milk for which payment was 
not made. A. That is right. 

By Mr. Simmon: It is charged against not the principal 
deposit of all the members for this year, but the gen- 
73 eral fund. The fund representing the deposits for 
the six year period. A. Of course, in that particular 
case it would be segregated for the individual year. 

“By the Board: The point I want to clear in my mind is 
this: the membership is constantly changing. The mem¬ 
bership this year is different from last year and the same 
the year before that—it may be more or it may be less, but 
the individuals are changing. Now is the expense that is 
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properly chargeable to this year chargeable to the mem¬ 
bership five years ago, or is it charged against the expenses 
for this year? A. It is charged against this year’s ex¬ 
penses.” 

In 1934 the producers were paid $138,000 more for milk 
than was received for it from the distributors. That was 
taken out of this brokerage fund. The annual fund was 
about $140,000 that year after the expenses were taken out, 
after the $138,000.00 is taken out there will be only—in 
1940 $2,604.00 to go back to the producers as of 1934, but 
the loss is equally divided between the members of that 
year, and at the end of each year you throw into the gen¬ 
eral fund w T hat you have taken in in the way of brokerage, 
less expenses and losses, including any loss from bad debts. 

Mr. Simmon: “As I understood the previous testimony 
there was some reference made to losses in 1929 which were 
shared or charged to the funds for various other years, or 
a reserve fund was set up to pay up the 1929 losses. A. 
That 1929 loss was made up by setting aside a reserve fund 
to be taken care of and reduced by paying in each year the 
amount of the interest that these securities total, to reduce 
that loss over a period of several years.” 

3-11-39. p. 14 

74 “By the Board: You say producers individual as¬ 
sets. Is that correct ? It belongs to the members of 
this Association? A. That is the individual producers. It 
would be his—the individual producer’s assets in propor¬ 
tion to his participation in the volume of milk delivered to 
the total volume of milk delivered to the association, and 
that is true regardless of whether or not they both had the 
same classification. The brokerage is one cent per gallon 
no matter what the classification. It is held for the indi¬ 
vidual.” 

“By the Board: If I understand it you have two prices 
that the producers are paid regardless of the actual distri¬ 
bution of his milk. A. Yes. 

By the Board: And there are some who have been in the 
association for several years who are allowed a higher 
price, or higher percent, on one grade of milk and another 
on the other; and that portion on which the higher price 
is paid is greater than that with respect to other producers 
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who came into the Association at a later period. A. That 
is our base and surplus plan. 

By the Board: Does that plan have any relation to the 
distribution of milk after it gets to the distributor being 
converted into cream. A. No I believe I can explain that, 
if I can take the two angles here—one from the distributors 
standpoint and the other from the producers standpoint. 
Lets take it from the distributors standpoint, first, all the 
milk that goes into the fluid milk, or in bottle or bulk the 
Distributor pays $3.75 plus the actual producers’ premium, 
which gives him an average cost of $3.49 per cwt for 4% 
butter fat. That covers just fluid milk either in bottles or 
in bulk.” Then any milk he uses for any other purpose in 
the plant $1.98 per cwt.” 

3-11-39. p. 17. 

75 That is not the milk that is converted into cream for 
ice cream purposes. All other milk includes chocolate 
milk, buttermilk, cottage cheese, or milk drinks and cream, 
either 20, 30 or 40 percent cream served to restaurants and 
stores—that is class 2 for which distributors pay $1.98 per 
cwt. That is payment from the distributor. Any other 
milk that he does not accept is separated into 40% cream 
and we sell it to ice cream manufacturers and butter and 
cheese manufacturers and take all the money and throw 
it into one pool. And no particular member has any claim 
to any particular part of that pool at that stage. 

Now for the producer. Now the producer comes in from 
now on. In the Fall of 1936 when we had the government 
order, a producer was given 75 percent of his production 
during October, November and December, 1935, as his fluid 
base; that is set apart as his allocated base. 

“By the Board: If that is so—for instance suppose that 
I should deliver in accordance with my contract, 100 gal¬ 
lons of milk. Do you mean by what you just said that for 
75 gallons I would receive the first price. A. That would 
be set up. In October, November, December, 1935, you 
delivered 100 gallons of milk then 75 gallons is your 100% 
allocated base. 

By the Board: What do you mean by allocated base! 
A. Say every distributor—month in and month out— sell 
75 gallons out of his plant, then your base price would al¬ 
ways be paid for 75 gallons at your class one price. The 
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sales out of the distributor’s plant vary up and down— 
sales of the dairy. Your sales are low in July and August 
and then they creep up and up in February and March and 
hold the peak until about May, but if they sell 75 gallons 
from that time on you would always be paid 100 percent 
of this 100 percent allocated base. Then suppose you didn’t 
sell this 75 gallons, suppose they sell 60 gallons then they 
would sell 80 percent of the 75 gallons. 

By the Board: How can you know whether the distrib¬ 
utor sells the 75 gallons that the producer delivers to 
76 him. It is all mixed in-with other milk and you can’t 
tell whether or not the distributor sells that partic¬ 
ular 75 gallons? A. Not as an individual, no, but on an 
aggregate of the whole production, yes, because we audit 
the distributors’ books for sales. 

3-11-39. p. 23. 

By the Board: Let’s assume that my milk actually was 
used for fluid consumption and your milk was used for 
other purposes than fluid consumption for which the asso¬ 
ciation received a lesser price. Would we both receive for 
the milk we delivered today the same price? A. The an¬ 
swer is yes. You would. I will go back to your base prop¬ 
osition and explain that. In August, also in September 
1936, the producer is given 75 percent of his production of 
October, November and December, 1935, as his 100 percent 
allocated base. Can I assume that we understand that 100 
percent allocated base. Then as payment on that 100 per¬ 
cent allocated base is what we believe would be the average 
sales month in and month out. In other words we figure 
out that the 75 percent of the total deliveries of our mem¬ 
bership during October, November and December, 1935, 
represented the average sales during those months and 
would, in all probability, represent the average sales dur¬ 
ing the following months then we gave that as 100 percent 
allocated base. Then here comes along the high season— 
our highest season is about May—then we would pay a 
higher percent of this 100 percent allocated base because 
of the higher sales during May than would be possible to 
pay in July when a large percent of our population is out 
of the city. Our sales would be ten percent lower in July 
than in May. Therefore if we could pay 100 per cent allo¬ 
cated base—if we could pay 100 percent in May of this 75 
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percent allocated base we could only pay 90 percent of that 
allocated base in July. Now in this federal order that would 
become effective November 1,1936, but which was rescinded, 
carried the provision that each and every producer in the 
market would be given as his 100 percent allocated base 90 
percent of his average production for the three months as 
his 1937 base. Say that brought everything up then to the 
Fall of 1936. Starting in 1937 everybody was based on 90 
percent as their 100 percent allocated base for the fall of 
October, November and December, 1936, and everything 
back of that w’as thrown into the ash pile. 

3-11-39. p. 24. 

Bv the Board: But in 1936 there was a differential with 
respect to producers. Some of the old ones had a higher 
percent allowed them for their milk, higher percent allotted 
to them than others? A. That was on a very irregular 
schedule prior to September 1st, 1936. Yes. 

By the Board: I thought you said this plan went into 
effect at the end of 1936? A. No, the federal order went 
into effect the 21st of September, 1936, and that called for 
75 percent. That was an entirely different price 
77 schedule. Then on November 1st we went into an 
entirely different price schedule. Then for the year 
1937 the producers were given 90 percent of their average 
production through October, November and December of 
1935 and 1936. 

Q. The average of two years? A. In 1938 the producers 
were given an option of 90 percent of 1935 and 1936 for 
those three months or 80 percent of 1937. 

Mr. Simmon: Was that by federal order? A. The fed¬ 
eral order was suspended February 1, 1937. 

By the Board: What I want to know is, whether or not it 
is true that during 1936, at least to September, 1937, the 
older producers or older members of the association, re¬ 
ceived a more favorable allotment on their milk than the 
new members? A. That is correct, and it is still correct in 
that since November 1st, this year, new producers will get 
55 percent of his production as class one, and 45 percent as 
class two. 

3-11-39. p. 25. 

By the Board: What would an older member who was in 
the association for a long time get. Suppose I went in the 
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association ten years before. A. It didn’t make any differ¬ 
ence how long you were in back of 1936. 

3-11-39. p. 26. 

By the Board: Take those back of 1936 what would they 
have gotten ? A. Ninety percent of 1935 and 1936. 

By the Board: How much of their milk would have been 
paid for on the basis of class one milk—the older members 
of the association in 1936? A. All through 1936. 75 per¬ 
cent of his deliveries during October, November and De¬ 
cember, 1935, was set as his 100 percent allocated base. Now 
then sales varied from month to month with that. 

By the Board: I am not questioning the advisability of 
this method, or anything like that. But what I want to 
know is—whether or not it is a fact that if two men in the 
same position at the present time, or in 1936, sold the same 
quantity of milk with the same barn score and the same 
butter fat content to the same dairy, if those facts are true 
then isn’t it necessarily so that they would be paid the same 
price for it? A. No, it is not necessarily so that he would 
be paid the same price for it. We will start with 1936. A 
producer received as his 100 percent allocated base, both 
prior to the order and as a result of the federal order, 75 
percent of his deliveries during, October, November and 
December, 1935, which would be his 100 percent allocated 
base for 1936. He would be paid on this 100 percent 
allocated base providing sales through the distributors’ 
plants equaled this total amount. If they equaled only 80 
percent of this total amount then he would be paid as his | 
delivered base on 80 percent of 75 gallons, or 60 gallons, j 
The federal order which was to have become effective No- I 
vember 1,1936, as set forth that all producers, whether mem- j 
bers of the Maryland and Virginia Milk Producers’ j 
78 Association or not, in the Fall of 1936 would be per- | 
mitted to establish his 100 percent allocated base on \ 
the basis of 90 percent allocated base on the basis of 90 per- j 
cent of their total deliveries during October, November and j 
December, 1936. When the federal order was suspended j 
in February 1937, the association then gave its members ! 
90 percent—gave its members as their 100 percent allocated ! 
base 90 percent of their total deliveries in October, Novem- ! 
ber and December, 1936. In the Spring of 1937 members j 
who had been delivering their milk through the association i 
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during the Fall of 1935 and 1936 were given as their 100 per¬ 
cent allocated base, 90 percent of the monthly average deliv¬ 
eries during October, November and December, both of 1935 
and 1936. In the spring of 1938 members of the Maryland 
and Virginia Milk Producers* Association were given as 
their 100 percent allocated base either 90 percent of their 
average deliveries during October, November and December 
1935 and 1936, or 80 percent of their deliveries during Octo¬ 
ber, November and December, 1936, which ever was better 
for the individual producer. This case of 100 percent allo¬ 
cation has been maintained until the present time. In Jan¬ 
uary, 1936, the association paid on 98 percent of the 100 
percent allocated base. In February it was dropped to 94 
percent due to loss of sales. In July, 1938, if dropped to 84 
percent of the 100 percent allocated base. In December, 

1938, this was raised from 84 percent to 88 percent. In Jan¬ 
uary 1939 this was raised from 88 percent to 91 percent and 
for February 1939 it was raised to 94 percent. This state¬ 
ment covers producers producing milk during October, No¬ 
vember and December 1935, 1936 and 1937. Producers com¬ 
ing on the market after November 1st, 1937, that is becom¬ 
ing members of the association and who were new pro¬ 
ducers on the market, they were permitted to select one of 
two plans to ship on one cent per gallon under weighted 
3-11-39. Pp. 28-29. 

average price for milk from month to month. For ex¬ 
ample: If the weighted average price on all milk was 27 
cents per gallon received by the association this producer 
would then receive 26 cents per gallon. Or he may have 
the privilege of shipping 50 percent of his milk as base and 
50 percent as surplus. Then during October, November 
and December, 1938, this producer was allowed to make 
a base and was given from month to month as his 100 per¬ 
cent delivered base the average sales retained by distrib¬ 
utors in their plant for that particular month. That av¬ 
erage for October, November and December, 1938, was ap¬ 
proximately 77 percent of total deliveries. On January 1st, 

1939, the average of these three months, or approximately 
77 percent of his total deliveries became his 100 percent al¬ 
located base on which he will be paid a percent the same as 
other producers during 1939. 
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By the Board: Let’s take the same case which I gave Mr. 
Barbour a while ago. Mr. Barbour would receive 
79 out of the 100 gallons shipped a base price, or higher 
price, on wdiat percent of the 100 gallons at this time. 
A. If he delivered 100 gallons during October, November 
and December, and you did too, then you would receive 77 
gallons as a base. 

By the Board: Do you mean by that that I would get a 
higher price for 77 gallons? A. Yes, you would be paid the 
sales of that percent from month to month. 

By the Board: I would get the high price on 77 gallons ? 
A. No. On 94 percent of 77 gallons. 

By the Board: And the low price on the balance of my 
milk? A. Yes. 

3-11-39. P. 31. 

By the Board: And Mr. Barbour would receive 94 percent 
of 100 gallons? A. If he delivered 100 gallons during Oc¬ 
tober, November and December, 1935, he would have had a 
90 gallon basis. He would have gotten 94 per cent of 90 
gallons. 

By the Board: Would he receive 94 percent of 90 gallons? 
A. Yes. 

By the Board: But before October if he had been in the 
production of milk he would have had a choice of selecting 
1 cent under weighted price or 50 percent, the high, and 50 
percent the low? A. Since November 1st, 1938 new pro¬ 
ducers coming on the market and becoming members of 
the association will receive 55 percent of their production 
as an allocated base. 

Q. That base lasts until October 1,1939? A. Yes, during 
which time they will be permitted to establish a base on at 
least as good basis as 55-45 percent.” 

12-15-38. P. 13. 

‘‘By the Board: Let’s say that the milk was Mr. Bar¬ 
bour’s. Now these are the things that determine the fact 
whether or not you are selling that cream yourself or 
whether Mr. Barbour is doing it. A. Mr. Barbour’s milk 
coming into the district after delivery to a designated dis¬ 
tributor it is there intermingled with every body else’s milk 
going to the same plant after its quality, quantity and but- 
terfat content are ascertained, and, of course, Mr. Bar¬ 
bour’s milk as such looses its identity in the plant, but he 
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is given his pro-rata share according to its quality of the 
milk retained in the distributors plants as class one and 
class two milk. Excess milk is separated into 40% cream, 
and returned to the association. I think that about covers 
our activities.” 

12-15-38 

The Association agrees with the distributor to furnish him 
a given quantity of milk produced by its members in accor¬ 
dance with the regulations of the District of Colum- 
80 bia Health Department, and then directs the mem¬ 
bers to whom to make delivery of its milk. Deliv¬ 
ery is then made. The distributor to whom this milk is de¬ 
livered is not required to pay for any milk in excess of the 
demands for his particular market, but is permitted to re¬ 
turn to the association such milk as is not necessary to meet 
what is called fluid market demands. 

12-15-38. Pp. 14-15. 

“By the Board: Do you mean to say the Dairy does not 
use milk for any other purpose than numbered one milk. 
A. That is right.” 

Now having gotten to the point where the dairy is permit¬ 
ted to return such milk as it does not need to meet fluid de¬ 
mands, the milk that is not so used in the bottles is then 
returned by that dairy, converted into 40% cream and held 
subject to the order of the association; the association 
makes what disposition it can of this 40% cream that is 
returned to them; the skimmed milk resulting from the con¬ 
version of whole milk into 40% cream is permitted to be 
retained by the dairy as compensation for the conversion 
for services such as separation, loading on cars, icing cars, 
billing cars, and then a portion is actually included in his 
Class 1 price so the skimmed milk is not a gift. 

Up to June 25th 1938 the petitioner’s office was at 1731 
Eye Street, Washington, D. C-, since that time it has been 
at Silver Spring, Maryland; that approximately 73% to 
75% of the milk produced by members of the association is 
delivered within the District of Columbia during the months 
from October 1937 to October 1938. 

“Q. Were those deliveries made by the producer-mem¬ 
bers or the association? A. The producer employs his own 
transportation facilities and makes deliveries to the dairy 
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designated by the association; the people who make deliv¬ 
eries are engaged in the distribution of milk into the Dis¬ 
trict of Columbia from adjacent territory; they are paid 
on the basis agreed to between the haulers and the farmers, 
under authorization of the producer.” 

81 A member may request that we pay his hauler direct 
and deduct it from his milk check in which case we 

ask him to file a “hauling order”, and then that order di¬ 
rects us to deduct his hauling charges from his monthly 
milk check and pay it direct to the hauler. Some producers 
pay the haulers themselves and others are paid by the asso¬ 
ciation on orders and some producers actually haul their 
own milk. 

On cross-examination he stated that in addition to their 
principal office at 1731 Eye Street they maintained an office 
at Hyattsville, Maryland, required under the Maryland 
Statute, in which there is only one employee and no busi¬ 
ness was conducted at that address. 

On July 1st, 1937 there were approximately eight em¬ 
ployees employed in the office at 1731 Eye Street; they had 
five rooms, which describes the size of the office and the 
number of employees approximately on July 1st, 1935 and 
July 1st, 1936; that prior to June 25th, 1938, all their ac¬ 
counts and records were kept in and their business trans¬ 
acted through that office; that all their director’s meetings 
were held in the District of Columbia except one each year 
which was held at Silver Spring, Maryland; that the busi¬ 
ness of the association was to market the milk produced 
by its members; that in addition thereto during 1936 and 
1937 the association had some ice cream contracts in the 
District of Columbia which they were unable to fill from 
their supply, and they had to go outside and buy 40 % 
cream to supply these contracts. No fluid milk had been 
brought in from anywhere for that purpose, except during 
1935 some was brought in, but for ice cream purposes solely; 
that of the total amount of milk brought into the District in 
1937 by the association, less than one-fourth of one percent, 
was from others than members. In 1936 these sales 

82 amounted to $124,865.59. The business privilege tax 
for 1938 was paid on that basis. 

The witness testified that the fund referred to as the Re¬ 
volving Fund belongs to the individual members of the 
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association and is not the property of the association; It 
set up to maintain the amount of brokerage deducted from 
the individual producers—it is set up to his individual ac¬ 
count. These accounts are kept on a card—a card for each 
member for the year, and then it is transferred to his total 
account at the end of the year. This one cent per gallon is 
collected on milk and five cents on cream, but there is no 
cream any more. We figure on the basis of milk. We give 
him credit for the deliveries in milk, and we take one cent 
per gallon deduction from his payment; in determining 
the expenses for handling that particular member’s milk 
we prorate on a percent basis. If the total income for the 
year is $200,000 from brokerage and our expenditure of 
25% of the entire income and that is prorated. 

12-15-38. P. 19. 

“Q. It might be that the expense charged against the 
member would have no direct relation to the actual expense 
incurred in connection with the handling of that particular 
milk? A. We think of the members as a whole. 

Q. But might that not be true? A. Yes. 

Q. It might cost you more to handle one members’ milk 
than another one? A. Yes. 

Q. But thev all pav the same expense. A. Yes.” 
12-15-38. P.20. 

At the end of the year whatever remains after paying the 
expenses is transferred to the credit of the account of this 
particular member; if he paid in $100.00 in brokerage fees 
during the year and his share of the expenses were $50.00 
then he has in the revolving fund his prorated share of 
$50.00 and an individual account is kept for each 
83 member’s interest in the Revolving Fund for each 
particular year, kept currently each month; we credit 
his account and set it up on the card and it is carried right 
through with the other market information; when this 
cream and milk is delivered to the dairy then the dairy is 
able to dispose of the fluid milk and converts the surplus 
into cream and turns it back to the association, and the 
association sells it for conversion into ice cream. A lesser 
price is gotten for such cream, but the association don’t 
convert it themselves into ice cream; that cream is sold 
at a lesser price than cream sold for consumption as such. 
It is not a loss to the association, but a loss to the members. 
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The association deducts for expenses and reserve is the 
same; you take that and let it stand on its own feet. If the 
association makes a dozen sales they might all vary in 
price but they take a weighted average. They divide it pro¬ 
portionately among the entire membership. If a member 
who delivered his milk in Virginia delivered to a dairy who 
could dispose of all his milk, whereas, the member who de¬ 
livered to the district did not, the member in Virginia 
would still pay his proportionate share of the one who de¬ 
livered in the District; the expenses in connection with the 
handling of the milk of one particular member has no direct 
relation against that particular member. It is all prorated 
alike; now’ at the end of the six-year period the member 
who produced and delivered milk in 1932 receives a divi¬ 
dend or a return of the portion of the reserve fund which 
was established in 1932. 

12-15-38. P. 21. 

Q. And how do you determine, for instance, the amount 
to be paid to each of the members, that is, what items—be¬ 
gin with 1932 and say for instance a certain amount was 
credited to the account of the particular membership fund, 
and state what items or w r hat additions were made to the 
fund up until the time it was returned to the mem- 
84 ber? A. Roughly, it would be the amount of money 
that was reserved as a result of the unexpended part 
of that brokerage in 1932 plus interest on those reserves, 
less any particular loss that may be sustained as a result of 
the investments. 

12-15-38. P.22. 

Q. Suppose in 1932 the director of the finance committee 
invested those funds which were added to the revolving 
fund in bonds which paid interest semi-annually. When the 
interest is paid on those bonds is a proportionate amount 
credited to the account of each particular member? A. It 
is credited to the whole and a percent is paid in a lump sum. 
Suppose in 1932 they made that investment in some bonds 
which went “sour” then, of course, that would have to be 
a deduction from the total. Of course, some stocks enhance 
in value and that goes to the revolving fund of 1932, and 
then the losses are deducted and when you get through sup¬ 
pose you had $100,000. paid in at the end of 1932 and your 
interest etc., have been added and losses deducted, and then 
you have an additional $10,000.00 as a result of interest ac¬ 
crued, less losses that may have been taken in the revolv- 
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ing fund, then you have $110,000. to distribute, then you 
take the total amount the producers paid in—we will say 
$200,000. Then you have $200,000 divided into $110,000.00 
you are paying the 55% of the total amount of thq_ amount 
they paid in. 

12-15-38. P. 23. 

Q. He gets back 55%. A. I take 55% of the total amount 
and of each individuals total payments in. 

Q. Then if I understand it you keep each year’s fund 
separate from the other years’ funds? A. Yes, only so far 
as the amount set up to the account of the individual pro¬ 
ducer is concerned. 

Q. But each time some expense occurs in connection with 
that particular year’s fund or some interest received you 
don’t credit each members account the proportionate share? 
A. No. If you got interest of $40.00 on some security and 
divide that by 1,200 you would have an accounting system 
the Lord himself couldn’t handle. 

Q. You just take a fund at the beginning of the six-year 
period and at the end of the six-year period you divided it 
up with the members. You start out with a fund and that 
is invested for six year periods and at the end of the six 
years you divide it among the members who contributed 
six years prior? A. Yes. Of course in 1934 we had the 
meanest loss that any group could take and there was a 
fund set up that w*as prorated over a period of years. 

Q. A reserve fund was set up? A. Yes, for losses in 
closed banks, etc. 

Q. You mean set up for payment of those persons who 
contributed in 1934—set up for the benefit of those 
85 persons? A. For the benefit of the whole group. 
12-15-38. P. 24. 

Q. But those who contributed during 1934? A. I 
don’t believe I am following you. As nearly as possible 
these funds are maintained separately throughout the years. 
A person may get into the group wiio takes a loss in se¬ 
curities and you prorate that over the entire group. In 
other words, when securities have depreciated the loss is 
absorbed by the entire fund in equal proportion by each 
member wiio is included in the fund. 

Q. Have there been years when the expenses of the or¬ 
ganization have exceeded the brokerage collected by the 
association? A. No. 



DISTRICT OF COLUMBIA. 


103 


Q. If there was such a situation, If I understood you cor¬ 
rectly, you stated that you divide those expenses over the 
entire group? A. That is right—to pay the losses you 
would have the privilege of going to it and borrowing. You 
could take that from the future earnings. The by-laws give 
the association the privilege of investing all the reserve 
fund and not returning any of it, if necessary. For in¬ 
stance, if it was deemed advisable to buy a distributing 
plant, all those funds could be utilized and none would be 
returned to the producers until earnings justified such re¬ 
turns. All the funds in the revolving fund could be util¬ 
ized and none be returned to the producers in cash. That 
is, if it was deemed necessary—deemed advisable, but, of 
course, the individual equity would still be maintained in 
the plant or in the equity of any expenditure for the ben- [ 
efit of all the members. 

Q. The equity in that entire fund or that yearly fund? 

A. It would be in the entire fund. In case losses are taken i 
or expenditures made the Board would have the right of 
determining how the loss or expenditure would be prorated 
either by years or on the whole. 

Q. Is this exhibit “H” the same contract that is used in 
all cases? A. We have had a series of contracts. The 
body of the contract is practically the same. I believe it 
was in the fall of 1935 that we made that addition to make 
it possible to set up areas outside the District of Columbia. 

Q. I will ask you particularly with respect to this. There 
is attached to the business privilege tax file a typewritten 
copy of the contract which I presume was furnished by 
your association to the business privilege tax division of 
the Assessor’s office. I am interested in Section 7 of each 
of these contracts. In the typewritten copy attached to the 
file in the Assessor’s office, Section 7, provides that 1 ‘in case | 
of default or failure to perform his contract the producer 
will pay to the association the sum of $5.00 per cow 
86 for each cow constituting said herd for each month 
or any part thereof, so long as such default or refusal 
continues, none of which payments are to be construed to 
be a penalty or forfeiture but as stipulated or liquidated 
damages.” Section 7 of the contract attached to the peti¬ 
tion provides—“the producer agrees that if he at any time 
refuses or fails to execute any order specified in Section 6, 
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or fails to deliver or have delivered milk and/or cream men¬ 
tioned in Section 1 to the Association, or upon its order at 
such time and place as the association may direct or at¬ 
tempts to revoke any such order otherwise than as herein 
provided he will pay the association 5 cents per gallon for 
all milk, and at the rate of 20 cents per gallon for 20% 
cream, delivered, consigned, marketed, or withheld by or 
for him, other than in accordance with the terms hereof. ” 
I merely wish to determine which of those is in the contract? 
A. Both. One in each contract. We have had a series of 
contracts. We have had four contracts that are almost 
the same in effect. 

12-15-38. Pp. 26-27. 

Q. Then if I understand you there are now in existence 
and in operation four different types of contracts? A. Yes 
there are a series of them. Mr. Barbour can explain that, 
I think. 

Mr. Barbour: At different times questions arise as to the 
construction placed on these contracts, and as the questions 
are put up to me I try to clarify the contract. There is a 
provision in there in respect to the changes made in these 
contracts which inures to the benefit of the people who sign 
the contracts previously. These contracts are all subject 
to the rules and regulations of the association. 

Q. Is the contract attached to the petition an exact copy 
of the contract now used. Is this an exact copy of the 
contract which covers the milk supplied to the producers 
in the District? 

Mr. Barbour: It is the contract now in existence. That is 
the most recent one. 

By The Board: Do those who go in after get the benefit 
of this contract—those who went in to the organization 
after this contract? 

By Mr. Barbour: Yes. 

By The Board: And those who went in before signed 
the contract in force before? 

Mr. Barbour: Yes. 

Q. Then this contract applies to members who sell within 
the District as well as others? A. Yes. 

Q. Have there ever been instances, within your knowl¬ 
edge, when members of the association have defaulted or 
failed to deliver their milk in accordance with the provi¬ 
sions of Section 1 of this contract. 
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87 Mr. Barbour: I might answer that. There have 
been instances in which we have had to apply to the 
court of equity to require compliance with that contract. 

Mr. Simmon: This provides for forfeiture of five cents 
per gallon for milk and 20 cents for cream. Has that pen¬ 
alty ever been imposed? 

Mr. Barbour: No, it has never been imposed. 

Q. The By-Laws also provide in Section (g) of Article 
XIV that a defaulting member might also forfeit all right j 
to any equity that he might otherwise have in the reserve 
fund? A. That has been met. 

Q. When it was met what happened to the interest of that 
particular member in the reserve fund? A. We haven’t 
come to that yet. That just happened last year. We haven’t 
decided that yet. I will say this has happened, where a fel¬ 
low jumped his contract and came back and joined the asso¬ 
ciation again we gave him the benefit of his unexpended j 
brokerage. 

Q. Then you have never met the proposition of disposing 
of a forfeited interest? A. No. 

Q. As I understand it, Mr. Barbour, stated a while ago 
that the additional milk which is purchased from non-mem- | 
bers is to supply contracts for ice cream. Is that correct? j 
A. Yes, this cream is brought in from outside. 

12-15-38 p. 28 

Q. During 1936 for example, according to your report you i 
sold— A. That was to supply cream and milk to ice cream 
manufacturers which we contracted for and couldn’t deliver 
from our own supply. 

Q. Do you ever make a profit from such transactions? A. 
Yes, some. I don’t remember what. 

Q. How is that profit disposed of? A. It is put into the j 
milk pool. 

Q. And used for payment of expenses? A. Yes, or dis¬ 
tributed to the members. Each member shares in that par¬ 
ticular profit. 

Q. And that is in addition to what is left over of his brok- j 
erage ? A. Yes, he gets everything in the way of income that 
comes in. 

Mr. Barbour: And losses are the same way. A. They are I 
not all profits. 

Mr. Barbour: In the returns they included that and paid 
the tax on it. 
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Q. I understood you to say the investment fund was in¬ 
vested by the finance committee? A. Yes. 

Q. How is your committee selected? A. By the Board of 
Directors. 

Q. Are they limited in the investments that are made? A. 
We have a general rule that they follow. 

12-15-38 p. 30 

Q. The principle of the investment is determined by the 
directors? A. Yes. Of course, we employ the best advice 
we can get. 

88 Q. Does this committee have authority to purchase 
and sell investments? A. Yes, subject to the approval 
of the Board of Directors. 

Q. If thev made an investment this vear and next vear 
came to the conclusion that they might have made a mis¬ 
take they could dispose of them? A. Yes, but you don’t 
have to wait that long if you find out you have made a 
mistake. It may bo charged to that individual year or it 
may bo spread out.” 

There have boon instances where there have been securi¬ 
ties sold and there have been profits and losses. On July 1st 
of this vear our reserve fund was 98 percent of its pur- 
(pp. 30)’ 

chase cost. On December 1st of last year is was about 95 
percent and there have been instances where losses and 
profits have occurred from the sale of securities, and at the 
end of this six-year period what is in the revolving fund 
might be made up of what was left of the brokerage col¬ 
lected from tin* members and the interest and dividends 
from investments, profits from the sale of securities or 
losses and profits from the sale of milk purchased from 
non-members, and might also include liquidated damages 
collected from defaulting members, but we have never had 
the latter item. 

(pp. 31) 

“Supposing certain investments were purchased for the 
revolving fund in 1932 or*take the actual investments, and 
you come to 1938 to make the payment to members in the 
1932 fund what happened to those investments that were 
purchased in 1932. 

Were they liquidated in order to make the payments—in 
order to get the funds to pay out? A. No—not necessarily. 
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If we had a good investment for them there is no reason 1 
for disposing of that investment. That might be liquidated ! 
out of cash. 

Q. Is that investment sold some other year? A. Not nec- 

essarilv. 

•> 

Q. But it belongs to these individuals who contributed in j 
1932? A. Not necessarily. 

Q. It might be one big fund. A. The individual producers j 
total payments into the reserve fund always maintained on 
an individual year basis. But in case of losses or gains for ] 
any cause the board of directors would have the privilege of ! 
any adjustment on a percentage basis they may deem ; 
equitable to all the members.” 

(pp. 31) 

89 The amount of the Revolving Fund on June 30th, j 
1937 was $564,718.99; that is all set up in the peti- | 
tion: the purpose of maintaining such a substantial reserve j 
fund is to protect the producer against loss. You can never 
tell when a distributor may go broke as we have had during I 
the past year, and to guarantee payment of the producer’s j 
check during liquidation of that individual’s account. 

“Q. Is there any connection between the distributor and 
this reserve fund? Is it your opinion that this substantial j 
reserve fund may also promote the respect of the distribu- j 
tors? A. I dont think there is any question but what a good 
reserve fund always commands respect both for honest deal¬ 
ing and the integrity of the organization?” 

The percent of milk sold within the District of Columbia 
(to consumers) supplied by the Association is between 87 
and 90 per cent. The Association distributes no milk in 
the District nor elsewhere. The brokerage has not always 
been at the rate of one cent per gallon and has been as high 
as four and as low as one-third cent a gallon but he was un¬ 
able to give the years. 

(pp. 33) 

Section 5 of the contract provides that members may 
contract to sell their milk directly to dealers or distributors j 
but that has never occurred within the knowledge of the j 
witness. Tin* Association maintained no plant in the Dis¬ 
trict. they did maintain storage space in the Terminal 
Warehouse during 1936, and do at the present time. When 
the cream is separated into 40^ cream by the distributors 
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it is delivered to that warehouse. Members never deliver 
any milk direct to the Association. A very high percen¬ 
tage of it is delivered to Frederick, Maryland, and is sold 
from there to ice cream plants out of the District 
(pp. 34) 

90 and in the District. 

“BY THE BOARD: 

( c ). If a producer should ship some milk into the District 
of Columbia under your arrangement as a member of the 
Association and there was no use for that milk as fluid milk 
it would be converated into cream? A. Yes. 

Q. He would not be paid on the basis of fluid cream in 
that instance. In other words he would not be paid on 
that basis as the sale of my milk to the ultimate consumer? 
(pp. 3b) 

A. Regardless of the ultimate disposition of any individual 
producers' shipment he would receive his proportionate 
share of the receipts from the aggregate sales of all the 
members milk. 

( t ). Well, your contract provides that if you are not able to 
distribute all milk as fluid milk you are to sell it as second 
grade cream and distribute the proceeds among the mem¬ 
bers of the association. This is in the record? A. On an 
equitable basis, yes. 

Q. Is it true or is it not true that the producer of that 
particular milk is paid exactly on the same basis as that 
particular milk is sold? A. Xo sir. 

Q. There are some of your producers who are allowed 
in the sale of their milk an allotment to fluid milk of *4 
percent and the balance to this converted cream. Isn't that 
true? A. Xo sir, it is not all the way through true. 

Q. You are under oath now. I am trying to get the facts. 
I asked you if there were not some of your producers who 
were alloted in the sale of their milk 84 or So percent and 
the balance converted into cream and paid on that basis? 
A. 84% of his 100% allocation. 

Q. Let me ask you this. Aren't some persons who send 
in say 100 gallons of milk, that are paid for that milk on the 
following basis. Sb% as fluid milk and the remainder as 
converted cream? A. Xo. that is not true. I will explain 
that. We have our basic quantity set up on the basis of 
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October, November and December of 1935 and 1936. If von ! 
shipped that 100 gallons during that time you would then 
have received, a basic allocation of 90% of that 100 gal¬ 
lons. That is 100% allocation. 

(PP- 3(>) # 

Q. Is it true then that the producer is only allowed to 
sell 90% of that which is sold in the months of—October, 
November and December 1935 and 1936? A. The Associa¬ 
tion provides sales for all his milk but pays base price for 
that 90 gallons, providing that amount equals his share of the i 
basic sales. We always adjust basic quantities up or down. 
We make that basic quantity equal to all class one sales. 

Q. Suppose T sold an average gallonagc for the months 
of October, November and December of 1935 and 1936 of 
100 gallons, how much milk would T be permitted to 
91 sell through the Association at this time—how much 
altogether? A. At this time or any other time the 
Association would sell for you and the entire membership | 
all the milk that is delivered. However, on the basis of 
your figures only 75-gallons would be in the Class 1 or 
Huid classification, the remainder of the milk, regardless 
of the amount, would be surplus or Class II milk. 

Q. Now then I would be paid on that basis, would I not ? 

A. Yes. 

Q. Regardless of how my particular milk was actually 
used ? A. Yes. 

Q. Now then you have producers whose allotment to basic 
milk number one is less than 75% at the present time? A. 
We have the new producers who have come in since Novem- i 
her 1, 1937, who, up until October 1st had the privilege of 
shipping on a flat price of one cent less than the weighted 
average of all milk. If all our milk brought an average of 
27 cents a gallon this person, regardless of usage, would 
get 26 cents. That person up until October 1st, this year 
had the privilege of shipping his milk and receiving as 
his basic quantity during October, November and Decem¬ 
ber the market percent of class one sales, that would be 
73% during October. 

(pp. 36) 

Q. I understood you to say that some of the new men i 
the new producers allotment to cream—to class “A’’ milk 
was 55% ? A. The new shipper beginning November 2nd, 
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193S would have 55% of his total shipments as class one 
milk. 

Q. The Hat price is one cent less than the weighted aver¬ 
age price? A. Yes. 

Q. You stated that in some instances that base is as low 
as 55% ? A. This takes in the new shipper, starting with 
November 2nd, 1938 or thereafter he receives 55% of his 
total shipment as class one and 45% of his total as class 
two. 

Q. He is paid one price for 55% and another price for 
45% ? A. Yes. 

Q. Regardless of how that milk is actually used l>v the 
dairv? A. That is right. 

Q. But it may be that all his milk is used by the dairy as 
fluid milk? A. Yes. 

Q. Then he receives a price on that basis? A. His pro¬ 
portionate share in accordance with tin* plan on which 
ho is delivering milk as an old producer, a flat price pro¬ 
ducer or a new producer.” 

If any dairy refuses to pay the producer the association 
guarantees the price—no matter what happens he gets 
paid, and is paid out of the funds belonging to tin* 
92 producers that have been paid—that has been put in 
there. 

“In other words, if a producer should sell milk to a dairy 
through von as his agents, as vou now claim, and then the 
dairy should refuse to pay the producer, all the members 
of the association by and through the association would pay 
for that milk? A. That is right. It would be their propor¬ 
tionate loss." 

The Association has never had any destruction or loss 
of milk in transit, except through an upset on the road: 
that loss is covered by insurance carried by the hauler 
and that becomes his loss. The Association has never sus¬ 
tained any loss of milk destroyed in transit. The milk is 
carried by insured carriers and the carrier is responsible. 
In a case where there was a loss the Association might as 
agent for the produce]’ temporarily take the loss until the 
association could make collection from the carrier. Har¬ 
riers who bring milk into the District are insured and that 
is in the provence of the producers. No milk brought into 
the district has been lost to his knowledge. The policy is 
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that if there should be a loss it would be the loss of the 
producers not the dairymen’s loss. They do not pay for 
the milk until it is delivered. 

(pp. 40) 

“Q. In eases where milk is lost you say you temporarily 
take the loss? A. I do not know if we have ever made up | 
a loss or not. The carrier is responsible for it. 

Q. Then you would temporarily take the loss and look 
to the carrier for reimbursement? A. We would do it but 
I don’t think we ever have. We would make the carrier 
come through. 

Q. I understood vou to sav vou had had accidents on i 
slippery streets where the milk was destroyed? A. In 
every case to my knowledge the truck hauler has made 
an individual settlement with the individual producer, in- i 
eluding milk and cans. 

Q. That is quite a bit at variance as to what you said 
when you stated you would bear the loss temporarily? A. ! 
If there was a case of litigation we would have to take care j 
of* that I think. 

Q. You have never made any claims? A. No Sir.” 

On Re-Direct Examination: 

By Mr. Barbour: 

Q. You said something about insured carriers.? What 
kind? A. The trucker that hauls the milk carriers cargo 
insurance. We always insist that that be done. The pro¬ 
ducer also insists that that be done. 

Q. Why do you insist. A. It is the producers only pro¬ 
tection. 

Q. For whom ? A. For the producer himself. 

Q. If he should desire to have his milk brought in by un- i 
insured carrier what difference would it make to the asso¬ 
ciation. A. If he wants to take that rist he can do it but 
not very many of them want to that take that risk on 
03 200 or 300 gallons of milk. 

Q. Why does the association, which is not responsi¬ 
ble*, except for the* milk sold, why should they insist. Why 
shouldn’t the producer who ships the milk? A. That is 
just one of the services we attempt to render. 
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Mr. Barbour: 

Is there any reason why they shouldn’t insist? It is 
just one of the services the company renders. 

By the Board: 

I am just trying to find out. That’s all. 

On Re-Direct Examination this witness testified as fol¬ 
lows : 

In addition to the sale of milk the Association renders 
other services to its members, in a number of wavs. Sav 
if a man has any improvements he wishes to make in the 
way of buildings we have our field man go to the farm and 
help design the building and help in the selection of mate¬ 
rial and follow the building operations of any one to com¬ 
pletion and see that they are properly carried out and see 
that the building meets the regulations of the District of 
Columbia Health Department. Then we assist him in get¬ 
ting his equipment: we buy them for him at cost and ren¬ 
der him that service. Suppose he has trouble with a bac¬ 
teria count—we send a man to the barn to determine that 
for him; then when it comes to loading it on the truck we 
assist him in that and see that he gets the proper butter fat 
tests and weights. The governing body of the association 
is the Board of Directors, who are elected in their respec¬ 
tive local districts around ten days prior to the annual 
meeting, then he is actually elected by the entire body at 
the annual meeting, which are held at Silver Spring, 
94 Maryland. 

By the Board: 

What agreement have you between the association and 
the producer that every six years this distribution will be 
made: A. It is the ruling of the Board of Directors. 

By the Board: 

How many distributions have been made since you have 
been there? A. Four, one on November 1st, 1934, and one 
every year since then. 

Q. But I understood you to say you accumulated that 
every six years. A. That was for the six-year period. 
There is one six-year period ending every six years—I 
mean every year.” 
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On Re-Cross Examination 

No such payment would be made unless voted by the 
Board of Directors. Prior to the vote on the 1933 unex¬ 
pended brokerage the Board could go out and make any 
investment they felt necessary then they would have the 
privilege of spending not only the 1933 unexpended brok¬ 
erage but all the unexpended brokerage, for any purposes 
they deemed necessary or advisable; they would have the 
privilege of missing several dividends and paying them 
out later. 

The association makes the same price to all purchasers 
under similar conditions. The prices are made by the 
Board. When we arrive at this price we do not get the 
individual opinion of the members. 

“By the Board: 

Is it permitted under the contract to have direct rela¬ 
tion between the dairy and the producer? A. That is right. 

Q. Do you agree with the dairy that certain qualities of 
milk will be delivered from any particular producer? A. 
No, we just give them the plant requirements from satis¬ 
factory farms—farms passing the District of Columbia 
Health Department inspection. If one dairy runs short of 
milk and the other one is long we shift. 

95 By the Board: 

You mean bv that if those to whom vou have as- 
* • 

signed the production of milk for say the Chevy Chase 
Dairy should produce more than is needed and another 
dairy, sav the Fairfax Dairy, produces less, you switch 
over to that one? A. Yes. 

By the Board : What is the penalty in the event you don’t 
fulfill your agreement; A. We have never experienced 
that but I expect we would have to dig up the damages 
that would accrue against us. It would depend on the 
court, I guess. 

Mr. Simmon: Are there any other producers other than 

the association, of anv importance in the local market of 

the District of Columbia? A. \es, 10 to 13 percent are 

here. Thev are individuals. 

* 

Q. Tt would not amount to more than 1 or 2 percent of 
the entire market for any one of the producers, would 
it ? A. ()h Lord no. 
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Q. Each of them as individuals is small? A. Yes, some 
of the distributors get their supply from independent 
sources.” 

William B. Hooper, another witness being lirst duly 
sworn on behalf of the petitioner deposes and says: 

I am bookkeeper with the Maryland and Virginia Milk 
Producers’ Association, and have been since the latter part 
of 1935: am familiar with the books and records of the peti¬ 
tioner and of both the producers and the distributors. 1 
know from hearsay and from the records which I have 
seen but not from personal contacts, how these payments 
were made to the producer prior to the year 1936, and 
how they were subsequently charged; the books show that 
the distributor paid the individual producers direct; this 
payment was made on prices and basic quantities sup¬ 
plied by the association and adjusted with the Associa¬ 
tion. Exactly the same method as is used at the present 
time. The distributor did the physical operation whereas 
at this time the association does the physical opera- 
96 tion: we would issue checks now, whereas, before it 
was the dealers’ checks. Other than that there is 
no difference. The producer is paid according to his base, 
or, if a new producer according to his percentage, or, if 
a flat price shipper on a flat price. 

“By the Board: Before 1935 if I should take up to the 
distributor a load of milk from my farm and all of it was 
used as fluid consumption, you would not necessarily pay 
me on that basis? 

A. No, you would be paid on the same basis—the same 
as it is now; 

Q. The association advises the distributor as to that: A. 
Yes.” 

The petition does nothing but give you the revolving fund, 
what it is and the accounts receivable are not included in 
the Revolving Fund, because we have got to pay it right 
out again. It would be different if it would go into the 
Revolving Fund which is only affected by the difference 
between the accounts receivable and payable. 

Prior to 1935 there were no bills receivable on account 
of the change in the method of payment for the milk. On 
February 1st, 1935 there was a change in method made. 
This was purely an accounting change, nothing else. In 
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order to get up our records it is necessary that we have the 
amounts to be paid out for that month and the amounts 
we receive. Therefore, we opened up a dealer’s account, 
which at the close of June 30th, 1935 amounted to $272,- 
924.24. I don’t think that is shown in the petition. There 
were other accounts receivable resulting from the sale of 
surplus milk and cream to ice cream dealers and equip¬ 
ment to members, in the amount of $28,964.69, against which 
a reserve had to be set up for doubtful accounts of $1,114.65, 
making total accounts receivable as of June 30th, 

97 $300,874.28. This reserve is the actual amount that 
was set up of accounts which we were not sure would 

be collected. I didn't take the books over until the latter 
part of 1935. The actual bookkeeping was done by some¬ 
one else. 

“Q. How would you call it a reserve? A. In this figure 
which we have set here in accounts receivable, there was 
included not only accounts receivable as a result of the sale 
of milk and cream, but there was also a carry-over there 
which was for money due the association by producers who 
were no longer members—for things that they purchased 
and did not pay for, which amounted to $1,014.65 instead of 
$1,114.00 which I stated as the amount of the reserve. This 
figure of $1,014.00 is reasonable. That only applies to 
1935. That is all the money we were not able to collect in 
that vear. Everything else we did collect.” 

We don’t try to set up a reserve to cover unexpended 
things. That takes care of our accounts receivable as of 
June 30th, 1935, I believe. As of June 30tli, 1936 the ac¬ 
counts receivable, dealers, $401,918.25; all other accounts 
receivable $42,971.46, less a reserve of $936.61, giving a net 
accounts receivable of $443,953.09. In 1937 dealers’ ac¬ 
counts $479,080.99. Milk and cream accounts $79,534.87 
other accounts receivable which are purchases made by 
members, $4,981.26 less a reserve of $227.45, leaving net ac¬ 
counts receivable of $563,369.67. 

98 Mr. Barbour: A record of its operations in collec¬ 
tion of brokerage for the year 1936 is as follows: 


Amount collected from members based on one cent per gal¬ 
lon for the number of gallons of their milk marketed through 
the association $204,677.62, as set forth in the statement at¬ 
tached to the return. 


i 


I 


i 


i 
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99 Q. Now are those statements correct, A. Yes sir. 

Mr. Simmon: What statements? 

Mr. Barbour: The statements as to the amount. 

Mr. Simmon: The statement attached to the return. 

Mr. Barbour: Yes. 

Q. Can you state to the Board how this revolving fund 
is handled and disbursed? A. Yes, at the end of every year 
there is so much money, representing the difference between 
the amount of money which is paid into the association in 
the form of brokerage and the actual cost of operations, 
which would also include any loss paid out as result of the 
sale of milk—overpayment to the producer. The money is 
paid into the revolving fund and an accurate record kept 
of each producers’ account paid into this fund. There is 
your original set up of the revolving fund. At the end of 
the six years the money paid in—this year for instance, by 
authorization of the Board of Directors is made payable in 
proportion to the amount that was saved. In other words 
for 1932 there was 60.5% returned in November 1938. 
Now the Revolving Fund is kept so that any time there 
would be a complete liquidation, that amount due the mem¬ 
bers would actually balance the revolving fund and nothing 
left for anybody else. 

By the Board: What about the loss. Is that taken out of 
the revolving fund ? A. Yes, any loss on milk is taken out 
for and in that year. 

Mr. Barbour: I believe that is all. Now so far as l haw 
been able to ascertain in checking over the facts—our facts 
and figures against the assessor’s office I don’t think there 
is any difference more than a few cents except that 
$185,000.00. 

On Cross Examination 

The witness further states—this $402,789.05 which 

100 appears under paragraph (n) of the petition as in¬ 
vestments, including all lion-taxable U. S. state and 

municipal bonds, if that figure includes all of your invest¬ 
ments as of that date. It does not allow for any reserve for 
loss. Investments at cost on that date, $402,789.06, and 
against which there is a reserve set up of $18,684.01 making 
an actual face value of $384,105.05. The actual value of all 
securities owned on that date is $384,105.05. The reserve 
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was set up as of December 31st, 1936 and the reserve was 
adjusted as a security may have been sold. The reserve 
is adjusted as to those but not as to price. The reserve for 
particular dates is adjusted monthly. At least two items 
mentioned as reserves for particular dates are identical 
reserves as of December 31st, 1937; that was the same re¬ 
serve that was set up on July 1st in both of these cases. 

On February 1st, 1935, all the dealers in Washington 
turned over the payment to the association; prior thereto 
all dairies in Washington sent out their own individual 
checks to the producers and beginning February 1st, 1935 
all distributors turned that operation over to the Maryland 
and Virginia Milk Producers’ Association upon request of 
the association. T mvself can’t answer why the association 
made that request. When a profit is derived from the sale 
of a securitv it goes into the revolving fund as a whole and 
is absorbed; it is not credited to the fund for any particu¬ 
lar year nor to the account of the individual; that would 
be taken care of when the distribution is made. If 
101 securities are purchased in 1932 and those securities 
are sold in 1935 then the persons who contributed to 
the fund in 1932 do not receive the entire profit from those 
securities; it goes into a reserve that has been set up to take 
care of any loss on securities. Wherever it is possible we 
would like to let that amount of money remain static, and 
therefore, any profits that may be derived as of a result of 
the sale would help to stabilize that revolving fund. 

Say there was $200,000.00 paid in in brokerage in 1938 and 

the expenses were $100,000.00, there would be $100,000.00 

left, therefore, there would be a 50% refund in 1944. Now 

if the entire revolving fund in 1944 was down 5%, if it had 

shrunk by 5% the value of the securities was down 5%; 

from the face value or cost. If vou had for those six vears 

* • 

the total amount of money that was refundable or as set 
up as the difference between the income and cost, that is 
actual monev to begin with the monev has been invested in 
certain securities, if these securities or this fund has in¬ 
creased over this par figure in six years the security when 
it goes into tin* fund loses its particular identity for any one 
yea r. 

Suppose that revolving fund at that point would be 10% 
more than the total amount of monev which had gone into 
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that, when we make the next distribution we can raise the 
percentage 10% more than the man had coming to him by 
the exact percent of brokerage the amount saved for that 
particular year. 

Q. In 1932 if $100,000.00 went into the reserve 

102 fund, and in 1938 when you get ready to make the 
distribution if there is a 10% profit, you distribute 

to the members who contributed in 1932 not the $100,000.00 

but the $110,000.00? A. Yes. In other words, the money 

has worked and earned that. The revolving fund has no 

individual identitv. 

•» 

Q. The securities which were purchased with the contri¬ 
butions to the fund in 1932 may have lost all their value? 
A. That is correct. 

Q. But still the members may get a profit? A. Yes.” 
The annual distributions to the members have no direct 
relation to what the contributions of the members for any 
particular year may have earned. 

That losses through over payment of milk were absorbed 
through the Revolving Fund; may be the association feels 
the price should be higher and then the association pays 
the farmers more. In other words you give it to them this 
year instead of six years later. That would be the only 
loss on milk. 

The Association does not apply that in particular cases; 
what applies to one applies to all. It applies to every pro¬ 
ducer regardless of who it is, except for differentials such 
as butterfat. There are no two prices to different pro¬ 
ducers. 

103 Reply to the Board of Tax Appeals of the 

District of Columbia 

February 13,1939 

Maryland and Virginia Milk Producers’ Association, 

Incorporated, Petitioner 


v. 

District of Columbia, Respondent 

(Response of the Maryland and Virginia Milk Pro¬ 
ducers’ Association through Mr. W. B. Hooper, Account¬ 
ant, to the seven questions asked in the transcript) 
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1. To furnish the percentage of milk produced by mem¬ 
bers from 1929 to 1935, inclusive, delivered and sold in the 
District. 


Reply: 

Year 

Percent of Total Member Deliveries 
Delivered to Plants within the D. C. 

1929 

87.70 

1930 

86.32 

1931 

83.57 

1932 

79.32 

1933 

77.20 

1934 

76.17 

1935 

75.78 

1936 

75.59 

1937 

74.69 


II— Amount of milk turned back by Washington distrib¬ 
utors to the Association in 1936. 

Reply: There were 880,490 gallons turned back in 1936 
by distributors located in the District of Columbia. 

III— Receipts from sale of milk and cream from local 
dealers and sold within the district of Columbia om 1936 

Reply: Sales of surplus milk and cream returned to the 
Association from dealers located within the confines of the 
District of Columbia and ultimately disposed of to ice 
cream manufacturers whose factories are located in the 
District of Columbia amounted to $60,164.50. 

In addition there were sales of cream returned to the 
Association as surplus from dealers located outside 
104 of the District of Columbia and ultimately sold to 
ice cream manufacturers located within the District 
of Columbia amounting to $44,003.30. 

IV— Gross receipts derived from sale of milk in the Dis¬ 
trict of Columbia in 1936 

Reply: Gross receipts for sale of milk delivered to 
dealers located within the District of Columbia amounted 
to $4,226,615.40. 

In this connection we would like to point out that this 
figure may vary with other figures which may be in your 
possession or have been previously reported to you as rep¬ 
resenting value of the Association’s sales. All other fig¬ 
ures shown in annual reports and in statements as to Dis- 



120 MD. AND VA. MILK PRODUCERS * ASSN. VS. 

trict sales have included sale of milk originally delivered to 
Frederick, Md. plant and subsequently utilized by Chest¬ 
nut Farms Dairy in Washington for fluid sales. However, 
as I understand it, for the purpose of your inquiry that 
milk which was originally delivered to Frederick, Md. would 
be a sale outside the jurisdiction of the District of Colum¬ 
bia and would not enter into any figures pertinent to this 
inquiry. In order to arrive at the figure quoted in this an¬ 
swer, it was necessary to approximate the amount of money. 
This was done by using the average test of Chestnut Farms’ 
milk adjusted to the receiving station differential at Fred¬ 
erick each month and taking the value thus computed by 
taking the deliveries at Frederick which were brought into 
Washington by the Chestnut Farms Dairy and subtracting 
that amount from the total figures. 

V. Amount of milk delivered by members to dealers in 
the District in 1936. 

Reply: During the year 1936 there were actually 16,- 
887,095 gallons of milk delivered to dealers within the Dis¬ 
trict of Columbia. 

In this reply, it might be well to take into consideration 
statements made in reply to question IV as to the differ¬ 
ence between deliveries and sales. 

VT. Amount of milk returned to the Association by all 
dealers in 1936. 

Reply: 

There were 2,801,424 gallons of milk returned to the As¬ 
sociation from dealers to whom deliveries were made both 
within and without the confines of the District of Columbia 
during the year 1936. 

VII. Receipts from sale of milk and cream purchased 
from sources other than the member’s supply during 1936. 

Reply: 

105 While there were actual receipts resulting from 
the sale of milk and cream purchased from sources 
other than the member’s supply, amounting to $124,865.59, 
only $39,423.43 of this was sold to ice cream manufacturers 
whose plants were located within the District of Columbia. 
The balance of $85,442.16 represents receipts from cream 
sold to ice cream manufacturers whose plants were located 
outside the limits of the District of Columbia. 
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In this connection I might set out that in our return to 
the District, for the Business Privilege Tax, for the fiscal 
year 1936 showing sales during the calendar year 1936, we 
returned and paid a tax on this entire amount of $124,- 
865.59, although but $39,423.43 of this amount was for 
cream sold and delivered to dealers within the District of 
Columbia. 

As pointed out in the evidence it was necessary for us 
to purchase this cream in open market in order to protect 
contracts which we had with ice cream manufacturers, due 
to the fact that our supply of surplus from membership 
production was not sufficient to supply this demand. 

We believe the above data will answer all questions asked 
during the hearing by both the Board and by Mr. Simmon. 
However, if there is any further detail that may be re¬ 
quired and is pertinent to this inquiry, we will be very glad 
to furnish the information if it is possible to do so. 

W. B. HOOPER 
Accountant 

Maryland and Virginia Milk 
Producers Association , Inc. 

106 Mr. Hooper being recalled was examined further 
by the Board and testified as follows: 

“Q. I would like for you to take the revolving fund for 
each of the years 1935, 1936 and 1937, on July 1st of each 
of those years, and subtract therefrom all bonds, non-tax- 
able such as United States, Government bonds, municipal 
and state bonds, and see what figure we have for those three 
years?” 

The witness replied there are two separate figures: 

“Q. You have a revolving fund of $444,007.72. Now 
didn’t you testify—and it so appears from the petition— 
that $100,500. was represented by United States Govern¬ 
ment, State and municipal bonds? A. Yes.” 

He further testified that the subtraction would leave $343,- 
507.72. 

“Q. Now in addition to your accounts receivable and 
cash in banks, what other assets did you have on July 1st 
besides this revolving fund. I dont mean real estate. I 
mean intangible assets? A. Our revolving fund balance 
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on July 1st, 1935, would include those securities, but you 
had an adjustment made on certificates of indebtedness of 
$315.93; adjustment of interest earned $273.18 and a profit 
on securities sold during June of $2,033.60. 

Q. That was all the intangible property that your asso¬ 
ciation owned? A. Yes, plus our securities and bank ac¬ 
counts." 

They held no other notes receivable at that time. 

On July 1st, 1936 the Revolving Fund was $526,181.48 
and in that fund were Federal, State and Municipal securi¬ 
ties of $145,363.75, leaving in the Revolving Fund $380,- 
817.73. In addition to these there would not be any other 
assets. That [the revolving fund] represents our total 
net worth. 

On July 1st, 1937 the Revolving Fund was $564,718.99 
on which U. S. Government, State and Municipal bonds 
amounted to $200,375.20, would leave a difference of $364,- 
343.69. They did not have any other assets or intangible 
property on July 1st, 1937; that the Revolving Fund is the 
net worth of the Association. 

(p. 75) 

107 “Mr. Barbour: He is not talking about these bills 
receivable due by the distributors to the association. 

By the Board: I understand that. He names the three 
things you held at that time, money in the bank, accounts 
receivable and revolving fund ? 

Q. You do receive from the dealers certain sums of money 
and you have almost the same sum to pay back? A. Yes. 
(12/15/1938) 

“By the Board: Mr. Simmon wants the gross receipts 
derived from the sale of fluid milk and also the cream in 
the District of Columbia during the calendar year 1936. 

Mr. Simmon: I want also the amount of milk which was 
delivered by the members to the distributors and turned 
back by the Distributors to the Association in the District 
of Columbia—that is the cream. I want the receipts from 
that cream separate. 

By the Board: In addition to that what is important are 
the activities of the parties at and within the District of 
Columbia. For instance take the question of cream turned 
back by the Distributors which is, if nothing—I understand 
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a large portion of that cream was sold without the District 
of Columbia—you would have to have an allocation as to 
that”. 

The following exhibits were also introduced: Exhibit 

108 “I”—The Cooperative Association Law of Mary¬ 
land; Exhibit “2”, Return of Gross Receipts, and 

Explanation of report of Business of 1936 to Assessor of 
the District of Columbia covering business privilege tax; 
Exhibit “3”, Sec. 1265 (29) and Sec. 1265 (30) of the Vir¬ 
ginia Law. 

(Mar. 11/39 p. 10) 

On March 11th, 1939 a further hearing was held in which 
certain corrections were made in the transcript of the tes¬ 
timony as prepared by the reporter, and which corrections 
are incorporated in the statements heretofore made, and 
during the course of which the following additional facts 
were testified to by Mr. Derrick: 

Examination by Mr. Simmon: 

“Mr. Simmon: If I understood the testimony at the other 
hearing—the previous hearing there was some reference 
made to losses in 1929 which were shared, or charged to the 
funds for various other years, or a revolving fund was set ; 
up to pay up the 1929 losses. A. Yes. In the case where 
there was a loss, that 1929 loss was made up by setting 
aside a reserve to be taken care of and reduced by paying 
in each year the amount of the interest that these securities j 
total, to reduce that loss over a period of several years.” 

If the association had distributed the fund in 1929 among 
the members of the association during that year eatjh mem¬ 
ber would have borne a pro-rata share of the loss. It didn’t 
do this, but in the succeeding years they set aside certain i 
money in a reserve fund to take care of the 1929 loss, so 
that it happens that there are many members who were 
not such in 1929, but who became such in succeeding years 
who have borne pro-rata the loss sustained in 1929. 

Mr. Simmon: I think it was stated that this cream is 
turned over to ice cream manufacturers, and the associa¬ 
tion makes collection. I would like to have that clarified ! 
as to just whether or not the individual producer has 

109 any contact with that cream, or whether or not it is 
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turned back to the association by the dairies and the 
association makes arrangements for the sale to the ice 
cream companies. To which the witness replied: 

“A. The cream that is produced over and above a distrib¬ 
utor’s actual needs is separated by him into 40 percent 
cream; This is turned back to the association and we in 
turn sell it to the ice cream manufacturers and make collec¬ 
tion from the ice cream manufacturer for that sale. The 
ice cream manufacturer or cheese manufacturers.” 

“By the Board * * * Let’s suppose that I drive up in my 
truck and I am a producer. I am the last one to reach the 
dock and it so happens that my particular milk that I de¬ 
liver on a given morning is in that class we call excess milk. 
There would be nothing that the distributor could use as 
fluid consumption and it would be actually reduced to cream, 
the distributor receiving the by-product and you receiving 
the cream. Now would I be paid accordingly or would I be 
paid under the understanding that a certain portion of my 
cream would be fluid consumption and a certain portion 
would be treated as other class? 

A. The fact that you were the last man delivering there 
would not be held against you. You would share in the 
whole pool of the total day’s or month’s delivery in the 
same proportion as all other producers. 

By the Board: Let’s put it this way. In other words, 
the actual distribution of the milk of any given producer 
does not control the price that he receives? 

A. That’s correct. 

By the Board: Of course his quality does? 

A. Yes, and barn score. 

By the Board: And other tests ? 

A. Yes. He gets full benefit of his barn score and butter 
fat and he sustains the loss if it is under score, but it does 
not make any difference to him, as an individual, whether 
or not all his milk is sold for fluid consumption or not.” 
(Apr. 12/39 p. 4) 

110 ,On April 12th, 1939, Mr. Derrick testified further 
in response to questions: 

“By the Board: Assuming that Mr. Morgan was start¬ 
ing on the 1st of October and had commpleted his three 
months and he had gotten a base; that both he and Mr. 
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Barbour had the same base, it didn’t may any difference 
when the base was started after you got your three months 
base it is the same base as mine if it is a base of 100 gal¬ 
lons? A. That is right. 

Q. You would both get the same base? A. Yes.” 

This question was then asked by the Board: 

“I know as a fact that Mr. Barbour is in the milk busi¬ 
ness in Fairfax County. Now* suppose that I would start 
in business in the milk producing business in Fairfax 
County and suppose my farm is right beside his. Suppose 
I have the same barn score, and the same butter fat con¬ 
tent as Mr. Barbour and on the first morning we both 
shipped the same gallonage of milk to the same dairy, would 
w'e or would we not get the same price? A. You would not. 

Q. Why? A. Mr. Morgan would be a new shipper and 
would be on a 55-45 percent base. And you would have been 
on a base established under the rules and regulations for 
all shippers. 

Q. How long would Mr. Morgan remain on that base? A. 
Until he went through one base period—October November 
and December then his base would be established last year 
on the percent of sale that was made during that period— 
October, November and December. 

Mr. Simmon: Does Mr. Barbour also establish a new 
base during this coming October, November and December? 

A. It depends entirely on the sales. If the sales justify 
an increase in the case his base may be pushed up. 

Mr. Simmon: Then each member’s base may be changed 
every year? 

A. It depends entirely on the sales. 

A. The base sales around 100 percent allocated base from 
March—we are paying on 100 percent allocated base. That 
is the first time we have paid on 100 percent allocated base 
in the last two years. That is because our sales have gone 
up to -where the sales equal the base. In July last year 
we were forced to drop our percent of allocated base from 
94 to 84, since July -we have raised it from 84 to 100 percent. 
And we will, after we get that percent running about 100 
percent we will re-allocate. 

By the Board: You mean that proportion of the total 
milk supply of all milk that is sold for fluid milk consump¬ 
tion? A. Fluid milk and fluid cream consumption.” 
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(p.6) 

111 After which the following was testified to by Mr. 
Derrick in response to questions by Mr. Barbour: 

There is absolutely no limit on the quantity of milk that 
any producer may produce or deliver; that following the 
average month delivery of milk by each member during 
the test period the base periods, the average monthly de¬ 
livery of milk by each member during these periods is as¬ 
certained, and the total aggregate of these are taken, and 
the ratio of this aggregate of all milk so delivered to all 
milk sold as fluid milk during the testing period is then 
ascertained, and a uniform percentage of his aggregate is 
applied to the actual deliveries of each member in gallons 
during these periods. The result in gallons or pounds as 
so ascertained is thus established as the base fluid milk 
quota of the respective members, and each is entitled to 
have his entire daily delivery of milk up to this quota 
treated and accounted for to him as if sold for fluid milk 
or fluid milk prices, even though none of it was actually so 
sold, and all in excess thereof treated and accounted for 
as if sold for surplus even though none of it is in fact sold 
as surplus, provided, only that the aggregate of all milk so 
sold as fluid milk equals in the aggregate the sum of all 
the bases so assigned the different members; that in the 
event the aggregate of fluid milk sales for a given month 
exceeds the aggregate of the basic quota assignments the 
quota of each producer for that month is proportionately 
increased and only the excess of his deliveries over this 
increased quota is accounted for as surplus. In like man¬ 
ner in event the aggregate of fluid milk sales for a given 
month fall below the aggregate of the assigned quotas the 
base of each member for that month is propor- 
tionatelv decreased, and the excess is accounted 

m 

112 for as surplus, and in either case the monthly base as 
so ascertained from actual experience each month is 

called his 100 percent base for that month, even though it 
differs from the theoretical base ascertained as the result of 
the three months test. 

(pp. 8) 

The result of this is that the aggregate all milk sold as 
fluid milk is accounted for to all members in the proportion 
that each has contributed to the total of surplus, and dis¬ 
tributed among the members in the proportion each has con- 
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tributed to the total or surplus. As a matter of fact this 
question of quota and base does not have any effect what¬ 
ever on the amount charged any member for brokerage; 
they are all charged one cent per gallon regardless of 
whether it goes to basic quantities or excess. It has no ef¬ 
fect on the excess brokerage that is returned to members, 
which is ordinarilv dealt with on a gallonage basis. 

(p. 9) 

This new method of allocating began in November 1936 
and really started with the Federal order that went into 
effect in September, 1921. This was not put into effect until 
the end of November, 1936, and the tests made from October, 
November and December, and the results were not put in 
(p. 10) 

effect until the end of December, 1936. These ascertain¬ 
ments are not arbitrary except as the sales make it arbi¬ 
trary. The base paid for should always equal fluid sales. 

When the Association was formed there were compara- 
tivelv few members, and all had to have an established base. 
(P- ID 

The association sold all their milk; the dealers took care of •! 
the question of surplus; they bought all the milk at a flat 
rate probably; each member had an average quantity of 
milk he shipped and that was taken as an established base 
and when new members came in they divided it up and pre¬ 
cedence was given to old members, and new members 
113 paid over a limited period, and then at the end of 
three years probably the base established each year 
was a composite part, or basis for the three preceeding 
years; that resulted in a good deal of dissatisfaction among 
the new members; they complained the old members were 
“hogging” the market; there was a differential in price be¬ 
tween the new members and the old; there was a differen¬ 
tial in this base as a result of the old—just built up gradu¬ 
ally; after the differential is set there is no difference in 
price. 

Under Cross-Examination he testified further as follows: 

That in the former testimony it was stated relative to de¬ 
liveries by producers—that a portion of it was delivered 
by the carriers and a portion by the farmers themselves; 
that some of the farmers make their own deliveries, rmi 
their own trucks; they may be both common carriers or 
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private carriers, or they may be neighbors employing one 
another for a period of three months, one farmer will carry 
it and then another will carry it for say three months; there 
are some common carriers, largely common carriers; it is 
largely a contract hauling by contract carriers. 

(P-13) 

“Q. Would it be correct of the record showed that prob¬ 
ably no part of the milk was delivered by common carriers? 
A. That is a correct statement yes.” 

When a new member goes into the milk business his de¬ 
sire as to whom his milk was to be delivered to would be 
given preference, and if any distributor needed milk we 
would be glad to place it there but if he did not need it we 
would place it with the distributor who could handle the 
milk and later if we could move you to that distributor when 
he needed milk we would. The contract provides that the as¬ 
sociation shall designate the point of delivery. 

114 “Q. Does your contract provide that the associa¬ 

tion shall designate the point of delivery? A. Yes we 
have that authority but as a matter of accomodation we 
would try and do that to accomodate you. ’ ’ 

When asked what would prompt a producer to select and 
sell milk to a particular distributor he replied: 

(P-13) 

“About the same thing that would prompt you or I to go 
to Woodward & Lothrop to buy rather than some other 
store—from our ideas that we had formulated from what 
we had heard of that store. ” 

Mr. Hooper being recalled testified as follows: 

That the statement in Section (h) of the petition as to the 
items making up the Revolving Fund as of July 1, 1935 of 
$444,007.72 was correct, but instead of comprising U. S. 
(p. 14) 

Government bonds, State and Municipal, in the amount of 
$100,500.00 the correct amount as of that date was $118,- 
709.11; that the corporate bonds, stock and real estate mort¬ 
gages in the sum of $227,909.94 consisted of the following: 
Mortgages in the District of Columbia $24,600.00, and all 
other securities $185,100.83, total $209,700.83 of which at 
that time only $19,980.00 were held within the District of Co¬ 
lumbia, while mortgages on property in the District of Co¬ 
lumbia, aggregated $24,600.00; that of the papers evidenc- 
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(p. io) . ! 

ing only $19,980.00 were carried in the District, and the resi¬ 
due in the amount of $115,597.78 is the actual cash in banks j 
in Virginia, the District of Columbia and Maryland, of 
which $33,342.29 were in banks in the District of Columbia, 
and other assets such as accounts receivable of which only 
$1,639.55 arose from the sale of property acquired by the 
associations from others than its members, which does not 
call for the open accounts. 

That the statement therein that the revolving fund on 
July 1st, 1936 amounted to $526,181.48 is correct, of which 
$145,363.75 was in United States, State and Municipal I 
115 bonds, non-taxable, and other corporate bonds and 
stocks, aggregating $206,772.09 broken down as fol¬ 
lows: Mortgages in the District of Columbia $23,032.50, 
none of which were held within the District of Columbia; all 
other securities, $191,753.12, making a total of $214,785.62; | 
all of these figures total $352,135.84, leaving a residue of 
$174,045.64 representing cash in banks in Maryland, Vir¬ 
ginia, and the District of Columbia, of which $2,246.87 were 
in banks in the District of Columbia, and other assets such 
as accounts receivable $16,479.11 arose from the sale of j 

(p. 16) 

property acquired from the Association from others than 
its members. 

That the statement in the petition that as of July 1st, | 
1937, the revolving fund amounted to $564,718.99 was cor- i 
rect, broken down as follows: 

(p. 17) 

The correct amount of U. S. Bonds $185,355.95, instead of i 
$220,375.30 as stated; that other corporate bonds, stocks, | 
and real estate mortgages is $198,749.10 instead of $183,- ! 
729.75, as stated in the petition, and the latter figure is j 
broken down into mortgages on property in the District of 
Columbia, none of the evidences of which were within the j 
District of Columbia, $34,760.00, and all other securities I 
$163,989.10. These corrected figures aggregate $384,105.05, ! 
leaving a residue of $180,613.94, represented by the cash in 
banks in Maryland, Virginia and the District of Columbia, i 
of which only $5360.27 was in banks within the District. 
That he had been asked to break down the open accounts in 
the District and out of the District as of July 1, 1935, ac- j 


i 

j 

i 
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counts receivable from those dealers within the District of 
Columbia, amounted to $258,835.44; dealers outside of the 
District of Columbia $14,088.80; making a total of $272,- 
924.24; that by dealers he meant “distributors”; that as of 
July 1st, 1936 these items due by dealers within the 

116 District, $387,497.84 and outside of the District $14,- 
420.40, making a total of $401,918.24. 

As of July 1st, 1937, these same accounts due by dealers 
or distributors amounted in the District to $449,113.95 and 
outside of the District $29,967.04, making a total of $479,- 
080.99. 

That they have two classes of contracts with distributors 
to whom milk is sold; some who buy a full supply from the 
association and other dealers who buy only a portion of 
their supply; the sales to all full-supply dealers are on iden¬ 
tical terms, no distinction at all, and having secured full 
supply contracts with dealers they then allocate to the other 
dealers enough milk to supply their demands, and direct a 
sufficient number to deliver milk to a given dairy to meet 
its demands, daily supply at a fixed price per gallon plus 
premiums for barn score and for butterfat, and each full- 
supply dealer to whom milk is supplied is permitted to re¬ 
turn daily such milk as he is unable to dispose of as fluid 
milk in the shape of freshly separated cream, which repre¬ 
sents the surplus milk that he has received into his place. 
In other words, the amount of milk over and above that 
which he is going to bottle, fluid milk and cream over and 
above the amount he is going to bottle he pays full price for 
all he keeps, and what he returns he is allowed credit for at 
the same rate it would be charged to him if not returned. 

There is a conversion table which is set up by the Govern¬ 
ment and shows so many pounds to a certain test; he re¬ 
ceives credit for all he returns; that is disposed of as sur¬ 
plus milk at the best price we can get for it. 

In addition to that when we supply a dealer who does not 
have a full supply contract they are not permitted to 

117 return any milk at all. They contract to buy so much 
milk and they keep that milk, they cannot return it; 

all that milk is accounted for as fluid milk or cream and each 
individual shipper gets full benefit of his butterfat pre¬ 
miums and his barn score. It does not make any difference 
where he ships it he gets his credit just the same. 
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(P- 20) 

“Q. Assuming that the members of the association have 
established a fall average by shipping through the months 
of October, November and December. Now if those mem¬ 
bers who have not been shipping a sufficient length of time 
to establish that fall average how are their deliveries dealt 
with? A. They receive their same butter fat that the old 
producers receive, also full benefit of the score, however, 
their base, is on the basis set up under the regulations, which 
is 55 percent for class one and 45 percent for class two.” 

Class one means that is fluid milk price; Class two non¬ 
fluid is the surplus which comes back to the association in 
the form of cream as sold to full supply members. 

A producer on the 55-45 basis delivering to a distributor 
who does not take an entire supply, but who has to pay the 
entire basic fluid consumption price for milk, the man who 
supplied that would nevertheless only get a base price on 

(p. 21) 

55% although his entire output was used for fluid milk . It 
does not make any difference where the man’s milk is con¬ 
signed. 

That prior to February 1935 the books of the association 
showed no bills receivable for accounts due by the distribu¬ 
tors ; the distributors paid the producers directly for their 
milk in accordance with formulas furnished by the associa¬ 
tion ; that was the method pursued up to 1935; after that we 
abandoned that plan and the association undertook and did 
set up proper accounts on its books, charging each distribu¬ 
tor with all milk delivered it during the month by each pro¬ 
ducer at the agreed price and crediting each with the equiva¬ 
lent value in milk of that portion not needed and converted 
into 40% cream and returned to the association; the 
118 money was due on the 10th of each month and the as¬ 
sociation then deducted its one cent brokerage, ex¬ 
actly what the dairy or distributor had been doing. 

The Revolving Fund at any stated period aggregates the 
accumulated surplus of the brokerage deducted in the pre¬ 
ceding six years, over and above any actual expense of op¬ 
erating the association, plus interest accured or profits on 
the securities in which the fund is invested and minus any 
losses. 

On Cross Examination by Mr. Simmon the following oc¬ 
curred : 
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(p. 23) 

“Mr. Hooper you referred to contracts between the asso¬ 
ciation and the dairies in the District. I presume you had 
a contract with the Thompson Dairy? A. Yes. 

Q. When was’that entered into? A. When it comes to 
the terms of the contract, to the actual contracts other than 
the terms of the contracts I think you better ask Mr. Der¬ 
rick. I dont know the actual date of the contract.’* 

He had seen the contract but not the last one. He saw it 
last year with Thompson’s Dairy, and with all other dairies. 

“Q. The Association has a written contract with each 
dairy. 

Mr. Barbour: They had last year but I dont think there 
is a written contract now. 

Mr. Simmon: I think it should be furnished here. There 
has been considerable testimony here before as to the con¬ 
tracts but this is the first time I have been able to find out if 
there ever was a written contract with the dairies. If there 
are written contracts I think copies should be put in the 
record. 

By the Board: The fact there is a written contract in ex¬ 
istence between the association and these distributing 
dairies which provides for the sale to them of the milk is 
what you want Mr. Simmon. 

Mr. Barbour: They are all on practically the same iden¬ 
tical form. 

By the Board: What about 1936? 

A. There was a copy sent to you of one of our contracts. 

By the Board: You have an agreement with these men, 
have’nt you? 

A. Mr. Barbour: A ‘Gentleman’s agreement’. 

Mr. Derrick: I consider it just as binding. A written 
contract is nothing but a memorandum and an understand¬ 
ing between the corporation—between the association and 
the parties. 

Q. But during the period covered here there was a con¬ 
tract. 

119 “Mr. Derrick: We will supply that. 

By the Board: Have any suits ever been filed 
against the association by the dairies for failure to supply 
milk? 

Mr. Barbour: No we have always lived up to our agree¬ 
ment.” 
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The form of written agreement used during the year 1937 
and hereto attached was also introduced in evidence as “Ex¬ 
hibit ‘4’ ” 

JOHN S. BARBOUR 
Attorney for Petitioner 

GLENN SIMMON 
Counsel for Respondent. 

Approved Jan. 5,1940 

JO V MORGAN 
Member Sole 

120 Petitioner’s Exhibit “2” 

Copy 

Return of Gross Receipts and Statement Filed Therewith 

1938 

I 

Government of the District of Columbia 
Office of the Assessor 


Return on Gross Receipts 


Name Maryland and Virginia Milk Producers 7 Associa¬ 
tion, Inc. 

Address 1731 Eye Street, N. Y., Washington, D. C. 

Year ended December 31, 1936 or for the period from 

.193... to 193.../ 

Kind of business Non-profit Cooperative Milk Producers 
Association 

Date business commenced, if business was started after 
January 1, 1939.— 

Gross Receipts 

Gross sales from merchandise, less sales 
returns .$124,815.59 
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Receipts from services and other business . .. 


Gross receipts.$124,815.59 

Less exemption . 2,000.00 

Taxable gross receipts .$122,815.59 

Tax at 2/5 of 1%. 491.26 

Less tangible personal property tax 
paid for 1938 . 153.91 

Amount of tax to be paid.$ 337.35 


If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 
First-half due October, 1937. 

Second-half due March, 1938. 
Affidavit 

District of Columbia, ss: 

(including the attached explanation) 

We solemnly swear that we have examined the foregoing 
and that it is a full, true, and correct statement of all tax¬ 
able gross receipts, according to my best knowledge and 
belief. 

Name Md. & Va. Milk Prod. Assn. Inc. 

Address 1731 Eye St., N. W. Wash. D. C. 

Per /s/ B. B. DERRICK, 
Sec-Treas. 

Subscribed and sworn to before me this 6th day of Oc¬ 
tober, 1937 

/s/ ELLEN M. DASHIELL, 
Not. Publ 

121 Basis For Assessment: Gross receipts for cal¬ 
endar year ending December 31, 1936. If taxpayer 
was not engaged in business for the whole of 1936, then 
report gross receipts for one year from date of beginning 
business. If taxpayer was not engaged in business for one 
year prior to August 17, 1937, then report gross receipts 
for the period he was so engaged. Bill will be rendered. 
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For further information apply at Room 16, District Build¬ 
ing- j 

122 Explanation of Report of Business 1936 to Assessor 
of the District of Columbia Covering Business 
Privilege Tax 

The Maryland and Virginia Milk Producers’ Associa¬ 
tion is a cooperative membership association, without cap¬ 
ital stock, composed only of members engaged in the pro¬ 
duction and marketing of milk produced on several farms 
of its member, which product never comes into the posses¬ 
sion of the Association, actual or constructive, but is de¬ 
livered directly by the members to the purchasers thereof, ! 
under contracts negotiated by the Association, which is not j 
operated for gain or economic benefit, but merely sells the 
products of its members and accounts to its members for 
the entire proceeds thereof, less only the actual cost of op- j 
eration. The Association acts thus merely as a conduit for 
that purpose, collecting the gross proceeds from the pur- j 
chaser, deducting initially one cent on every gallon sold, out ! 
of which all expenses for the operation of the Association j 
are paid, and any excess is then returned directly to the 
members in the proportion of the number of gallons of 
milk delivered by the several members. 

A record of its operations in this phase of its business 
year 1936 is as follows: 

Amount collected from members based on one cent per j 
gallon for the number of gallons of their milk marketed 
through the Association, $204,677.62 

Of this amount so collected from its entire membership, j 
$35,209.18 arose from members whose milk was never de¬ 
livered to purchasers within the District of Columbia. 

The balance of this money so collected, $169,382.44 was 
collected from members whose milk was delivered within 
the boundary of the District of Columbia, but none of this l 
milk ever came into the actual possession of the Associa- j 
tion. 

The amount so deducted is held by the Association for j 
the payment of its operating expenses and the balance is ! 
retained for a period of six years as a reserve, and is then | 
returned to the members in proportion to their contribu- j 
tion thereto on a gallonage basis, 


i 

I 

l 

i 

i 
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In addition to these transactions for its members it from 
time to time purchases some milk from others than mem¬ 
bers, in which transactions the Association acts in the na¬ 
ture of a broker. 

The gross selling price of all milk and cream so pur¬ 


chased during the year aggregated.$124,815.50 

Its cost was.$120,979.52 


The Maryland and Virginia Milk Producers’ Association 
contends—that in as much as it is purely a bargaining 
agent for its members, in itself not purchasing their prod¬ 
ucts ; having no funds of its own, making no profit and op¬ 
erating purely on money belonging to its members, and re¬ 
turning to them in full all unused portions of such money, 
after paying operating expenses it receives no commission 
or other compensation and therefore—it does not come 
within the provisions of the Business Privilege Tax except 
in that phase of its business where it purchases milk from 
others than members, and in this aspect its gross sales ag¬ 
gregate $124,815.59. 

MARYLAND AND VIRGINIA 
MILK PRODUCERS’ ASS’N 
INC. 

By /s/ B. B. DERRICK 
Title Secy. Treas. 

123 Exhibit “ 4 ” 

(4/12/39) 

Agreement Between the Milk Distributors of Washington. 
D. C. and the Maryland and Virginia Milk Producers ’ 
Association , Inc. 

The undersigned milk distributor engaged in the distri¬ 
bution of milk and/or cream on the Washington market, 
hereinafter called the Distributor, agrees to buy his entire 
supply of fluid milk and/or cream from the Maryland and 
Virginia Milk Producers’ Association, Inc., hereinafter 
called the Association, and the Association agrees to supply 
him with all such milk and/or cream during the period here¬ 
inafter stated on the terms and conditions hereinafter 
stated 

The Distributor will pay the Association for all milk de¬ 
livered to it by the Association or its members at the rate 





DISTRICT OF COLUMBIA. 137 

of $3.17 per hundred-weight for 4.0% butterfat milk, f. o. b. 
Washington, D. C., with a butterfat differential of 6<f- per 
hundred weight for each one-tenth of one percent above or 
below 4.0%; and in addition will pay the weighted average j 
premium of all producer’s deliveries received in the Dis- , 
tributors’ plan from the Association on 90% of the total 
amount retained in the Distributor’s plant. The weighted 
average premium to be arrived at by classifying the total 
deliveries of each producer according to the following J 
schedule of farm and cattle scores and by applying the 
specified rates per hundred weight to each classification: 



With Cattle 

With Cattle 

With Cattle 

FARM 

Score Under 

Score of 

Score Over 

SCORE 

95 

95, 96, or 97 

97 


(Per Cwt.) 

(Per Cwt.) 

(Per Cwt.) 

Under 80.0 

$.00 

$.00 

$.00 

80.0—84.9 

.00 

.03 

.09 

85.0—89.9 

.02 

.08 

.14 

90.0—94.9 

.08 

.14 

.20 

95.0-97.9 

.20 

.26 

.32 

Over 97.9 

.31 

.37 

.43 


In event economic conditions warrant a change in the j 
general level of milk prices charged all other distributors 
operating in the Washington Market purchasing their en¬ 
tire supplies from or through the Association the prices as 
above stated will be changed to conform with such new ' 
level by mutual consent. 

For such milk and/or cream as the Distributor receives j 
hereunder but does not need to supply his fluid milk and 
fluid cream demand and converts daily into 40% cream 
from the current receipts of milk of that day, and pasteur- j 
izes, reporting daily the surplus so converted, and delivers 
the same to such designated point in Washington, D. C. or 
on such railroad car or truck as the Manager of the Mary¬ 
land and Virginia Milk Producers’ Association, Inc., may 
direct, the Distributor shall receive credit at $3.17 per hun- ] 
dredweight for 4.0% milk equivalent, provided that the j 
Distributor provides the Association with a copy of a signed 
delivery receipt for cash delivery, provided, further how- 
ever, that the Association may require from time to time 
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any milk or cream not needed by the Distributor to meet 
daily fluid sales, to be returned in kind before separation, 
in which event he shall receive the equivalent credit there¬ 
for under like conditions as to delivery and signed delivery 
receipt therefor; provided, further, that the Association 
may at its discretion move, or remove shipper or shippers 
from the Distributor to the extent necessary to reduce the 
daily deliveries to the Distributor to the daily fluid needs 
of the distributor. 

Payment for all such milk and/or cream shall be made di¬ 
rectly to the Association on or before the tenth day of each 
month, for all milk received by the Distributor during the 
preceding calendar month and not converted into 40% cream 
and/or returned to the Association as above specified. 

The Distributor agrees to keep true full and accurate rec¬ 
ords and accounts showing all milk and/or cream received 
by him or at his plant during the period named; its source, 
quality and quantity; the disposition made thereof, with 
dates and quantities; render true and accurate sum- 
124 maries thereof, in necessary detail to the Association 
at the time of or prior to the settlements hereinbefore 
provided to be made therefor, and that the Association shall 
have full opportunity to check and test the sufficiency and 
accuracy of such records, account and summaries, and to 
that end shall be permitted to have one or more representa¬ 
tives on the premises of the Distributor where such milk is 
received, handled, processed and prepared for sale and de¬ 
livery at any and all times and occasions with permission to 
take inventories of all products at any time to have access to 
all salesmen’s daily load sheets and return sheets and all 
other record or memoranda covering route sales, permission 
to check all sales, to see and check separation of cream, and 
to take samples of milk and/or from any cans or containers 
on the premises. 

The Distributor shall have the right to sell to, and buy 
from any dealer, skim milk by and with the consent of the 
Association. 

Payment for all milk shall be made according to the 
average of not less than three separate butterfat tests of 
each producer’s delivery during each month, conducted by 
an independent laboratory acceptable to the Distributor 
and the Association. The Association shall pay one-half 
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and the Distributor shall pay one-half of the cost of such 
butterfat testing. 

This plan is to become effective as of November 1, 1937, 
and continue in effect until September 30, 1938, inclusive, 
and thereafter for periods of one year therefrom until such 
date as another agreement is entered into or until either 
party hereto gives to the other notice in writing at least 
sixty days prior to such expiration date, original or ex¬ 
tended, that from the next ensuing expiration date it will 
not longer be bound thereby. 

MARYLAND AND VIRGINIA MILK 
PRODUCERS’ ASSOCIATION, IN¬ 
CORPORATED 

By: ( President ) 

By: ( Secretary-Treasurer) 

. | 

Distributor 

125 Board of Tax Appeals for the District of 

Columbia 

Docket No. 104 

, 

Maryland and Virginia Milk Producers’ Association, 
Incorporated, Petitioner, 

vs. 

District of Columbia, Respondent. 

Certificate 

I, Phyllis A. Ragusa, Clerk of the Board of Tax Appeals 
for the District of Columbia, do hereby certify that the 
aforegoing pages, 1 to 125, inclusive, contain and are a 
true copy of the transcript of record, papers, and proceed- i • 
ings on file and of record in my office as called for by the 
Designation of Record in the Petition for Review in the 
appeal as above numbered and entitled. 
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In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia this 11th day of January, 1940. 

PHYLLIS A. RAGUSA 
Clerk, Board of Tax Appeals for the 
(Seal) District of Columbia 

Endorsed on Cover: No. 7540 Maryland and Virginia 
Milk Producers’ Association, Incorporated, Petitioner, vs. 
District of Columbia. United States Court of Appeals for 
the District of Columbia Filed Jan 10 1940 Joseph W. 
Stewart, Clerk. 



Addition to Record per Stipulation of Counsel 


United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1940. 

No. 7569 


MARYLAND AND VIRGINIA MILK PRODUCERS’ 
ASSOCIATION, INCORPORATED, PETITIONER, 

VS. 

DISTRICT OF COLUMBIA. 


PETITION FOR REVIEW OF DECISION OF BOARD OF TAX APPEALS FOR 

THE DISTRICT OF COLUMBIA. 


FILED MAY 20, 1940 




2 


Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed May 20 1940 Joseph W. Stewart, 
clerk. 

United States Court of Appeals for the 
District of Columbia 


April Term, 1940. 


No. 7569. 


Maryland and Virginia Milk Producers’ Association, Inc., 

Petitioner , 

vs. 

District of Columbia, Respondent. 


Addition to Record by Stipidation of Counsel. 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective counsel, that the follow¬ 
ing are true and correct copies of returns of personal prop¬ 
erty filed by the Petitioner with the Assessor, D. C., for the 
fiscal years ended June 30,1936, June 30, 1937, and June 30, 
1938: * 
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Under Act of Con* 
pen approved 
February 18, 
1929, ALL PER- 
SONS SUBJECT 
TO A PERSON¬ 
AL TAX IN THE 
DISTRICTOF 
COLUMBIA 
MUST FILE A 
PERSONAL TAX 
RETURN DUR- 
ING JULY OF 
EACH YEAR 


OFFICE OF THE ASSESSOR OF THE DISTRICT OF COLUMBIA 
BOARD OF PERSONAL TAX APPRAISERS 

PERSONAL TAX RETURN 

Under the laws of the District of Columbia for the fiscal year ending Juno 30, 1936 
PRINT NAME AND ADDRESS PLAINLY BELOW 

• AaBoolatlon, Xnt, 

(Name of Individual, company, corporation, executor, trustee,"etcTj. 

tttlk Kartwiiaf *#•'« .17J1 Sr* Stmt, SMhln*t«o, 


1936 



Book 


Folio 


Note. Returns mado by individuals should include the prooertv of vour (wife huohnnrU on j _n .... , 

im'Maa soparalo^eturn la made by each. Valuation... of July i, 1935, except where otherwiHo apcdfledl D ° r Ch "' 


peualty ef 20 percent SST'dug^ef each 


year. 


., TANGIBLE PROPERTY—RATE SUPPLIED LATER 
(tangible property bought on deferred-payment plan is taxable to purchasers) 


1. Stock in trade (including consigned goods): The information in this statement is confidential. 

Balance sheet of December 31, 1934, must be submitted with this statement. Purchases 
sales, and inventories must be furnished by months. (Place “Est.” after any amounts 
which are estimated.) 


MONTHS 


( 2 ) 

8ales during month at cost Inventory at cl< 


lose of month 


Purchases during month 

July, 1934. $. 

August.. 5. 

September. S. 

October....— $...-............ 

November. . 

December.- 8--- 

January, 1D35. S. 

February. $. 

March. 5. 

April. 5.. 

May. 5. 

June. $. 

Report average stock in trade (1/12 of column 3). 

2. Equipment, fixtures, Implements, tools, machinery, instruments, office furniture, supplies, etc. 

(if bought on deferred-payment plan must be returned by purchaser), value July 1, 1936. 

3. Household and other belongings in personal use (furnishings being bought on tho deferred- 


$. 

S. 

$. 

$. 

$. 

$. 

s. 

s. 

s.. 


$. 

s. 

$- 

s. 

$- 

s. 

$. 

$. 

$- 

$. 

$- 

$. 


VALUE 


payment plan aro taxable), enter amount over $1,000. 

(a) Household furniture In storage, or rented to another on July 1, 1935 (no oxomption 

allowed—return full value), located at..—-------- 

A Harness, robes, blankets, stable and automoblto supplies of all kinds, livestock and poultry, 

carriages, wagons, and carts (axttomobllcs not to bo listed). . .***** ****. 

K Water .raft (boats owned by residents of the District of Columbia which aro not taxed in any 


TAXES 


0.00 

4,044.M 

6.00 


-J-*- 


0.00 

0.00 

6.66 

o;oor 

o*oo 

0.66 


Total Tanglblo, 


0.00 


Ono 


percent penalty on the first clay of each succeeding month. 


(.SYo other aide for Intangibles and Affidavit) 







































































return 


10. INTANGIBLE PROPERTY (Rate, 5/10 of 1%) 

All intangible property owned by you, or in which you had an interest on July 1, 1036, should bo Included in this 
rn, regardless of tho location of tne property or tho security.___ _ 


1. MONEYS.—In my possession July 1, 1036, exclusive of monoy on deposit- 

2. MONEYS.—In banks and trust companies, subject to check on July 1, 1036 (no deduction 

8. SAVIffG^DEPOSITS*.—in'banks*,Trust companies, and building associations, subject to notice of 
withdrawal and not subject to oheck in excess of $600 (local building association stock is exempt).. 
4, OTHER CREDITS (including moneys loaned, invested, accounts receivable, open book accounts, 
securities owned, whether pledged or unpledged, and equity in stocks being bought on margtn - 

(o) NOTES (including certificates of indebtedness, temporary receipts, interim certificates).. 

(6) MORTGAGES owned by mo (deeds of trust or loans secured on real estate)..— 

(c) CHATTEL MORTGAGES or loans secured on personal property.... 


Dollars I Cents 

JO 00 


JbULft. 

o» 

jiniiLft 


Do not total hero 


6. STOCKS.—All stocks must bo listed except tho stock of national banks and local banks and trust companies. District 
of Columbia Public Utilities, and companies having their principal place of business in tho District of Columbia 
which aro taxed on tho greater portion of their personal property hero. 

Note.— List stocks and bonds in detail and carry out the total market valuo ns of July 1, 1036, except stock being bougld 
on margin, which should be listed in the total amount of equity on July 1, 19S5, under Item /„ and not itemized below. 



DO NOT ITEMIZE STOCKS BEING BOUGHT ON MARGIN. USE ITEM 4 


6. BONDS.—All bonds must bo listed below, except U. S. GOVERNMENT, STATE, COUNTY. MUNICIPAL 
FILIPINO, AND PUERTO RICAN BONDS, all of which aro exempt. 


NAME OF ISSUINQ CORPORATION 


Rate of 
interest 


Date of 
maturity 


Total face 
valuo 


Quotation 

* U Did opening | Total market value 



^ ^ ^ ^I - ~l.I I. . 

AFFIDAVIT 

DISTRICT OP COLUMBIA, ««. Total Intangible, SkMO.JSL... 

I hereby solomnly swear tlmt I havo examined tho foregoing and that It is a full, true, and correct statement of all 
my taxable tangible and Intangible property, according to my best knowledge and boliof. 

far WAME,Jil^.A.J^..Mlk. .lhn4 M aaii a. Iaw> ■ Ti>atd ,irn M lf%l m m f 


Examined 


Card by.. 

1 • 

Compared. 


Subsoribod and sworn to boforo mo this_day of July, 1036 . 

_Vs/ niee n. PM OUll_ 

Notary Public. 

Your oath will bo administered froo of ohargo and any 
assistance or furthor Information givon at Room 103. 
Muniolpal Building. * 


U.t. OOVtUXUINT MIKTIN* C»flt« 


13—aeo 
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OFFICE OF THE ASSESSOR OF THE DISTRICT OF COLUMBIA 


Under Act of Con- 

BOARD OF PERSONAL TAX APPRAISERS 

Book 

greta approved 
February 18, 
1929, ALL PER¬ 
SONS SUBJECT 
TO A PERSON¬ 
AL TAX IN THE 
DISTRICT OF 
COLUMBIA 
MUST FILE A 
PERSONAL TAX 
RETURN DUR¬ 
ING JULY OF 
EACH YEAR. 

PERSONAL TAX RETURN 

Under the laws of the District of Columbia for the fiscal year ending June 30, 1937 


Returns made by individuals should include the property of your (wife, husband) 

And nil minor children, unless a separate return is made by each. Valuation as of 
July 1, 1936, except where otherwise specified. 

PENALTY.—A penalty of twenty percent attaches to all assessments for failure 
to file a return during July of each year. 

r r lYPd r»TTV / First half, September, 1936) One percent penalty on the first day of 
‘ 1 \ Second half, March, 1937 J each succeeding month. 

Folio 


Maryland ft Virginia Milk 
Ai»n Incssisi"' 


Cooperative Marketing of Milk 


(Business or profession) 


(Address) 


(Wash ington. I). C.) 


(Residence address if not given opposite) 


TANGIBLE PROPERTY—RATE SUPPLIED LATER 

(Tangible property bought on deferred-payment plan is taxable to purchasers) 

I. Stock in trade (including consigned goods): The information in this statement is confidential. 

Inventory June 30, 1935, $. 

Balance sheet of June 30, 1936, must bo submitted with this statement. Purchases, 
sales, and inventories must be furnished by months. (Place “Est.” after any amounts 
which arc estimated.) 


MONTHS 


( 1 ) 

Purchases during month 


(«> (3) 

Sales during month at cost Inventory at clo6© of month 


Value 


July, 1935. 

.. $. 

. $. 

. $. 

August. 

... $. 

. s. 

. $. 

September. 

.. $. 

§. 

. s.. 

October. 

.. $. 

s. 

. $... 

November. 

.. $. 

. . . $. 

. $. 

December. 

- S. 

_ $. 

... S—.-. 

January, 1936. 

.. $. 

. $. 

.. $. 

February. 

.. s. 

. $. 

. $. 

March. 

.. $. 

. $. 

. $.. 

April.. 

.. $. 

. $. 

. $. 

Mav. 

- $. 

.- s. 

. $. 


June. $. S. $. 


Report average 6tock in trade (Ma of Column 3). 

2. Equipment, fixtures, implements, tools, machinery, instruments, office furniture, supplies, 

electric, and other display signs, value July 1, 1936.. 

3. Household and other belongings in personal use (furnishings being bought on the deferred- 

payment plan arc taxable), enter amount over SI,090. 

(</) Household furniture in storage, or rented to another on July 1, 1936 (no exemption 
allowed—return full value), located at. 

4. Harness, robes, blankets, stable and automobile supplies of all kinds, livestock and poultry, 

carriages, wagons, carls, and trailers (automobiles not to be listed). 

5. Water craft (boats owned by residents of D. C. which arc not taxed in any other jurisdiction 

must be included in this report). 

6. Furnishing and equipment of hotels, public boarding houses, and lodging houses.. 

7. Libraries conducted for private gain (private library is exempt). 

8. Schools, scientific institutions, sanitariums, hospitals, and all other institutions conducted for 

private gain, value of equipment July 1, 1936. 

9. All jewelry (except watches) is taxable; this item should include jewelry owned by vour (wife, 

_ husband) and all minor children, unless a sepa rate return is made by each.*. 


(See other side for Intangibles and Affidavit) 
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Total Tangible, $. 


1,232.00 

2,954.63 


4,116.63 





































































. V . . 


10. INTANGIBLE PROPERTY (Rate, 5/10 of 1%) 

All intangible property owned by you, or in which you had an interest on July 1, 1936, should be included in this return, 
regardless of the location of the property or the security. 

Dollars Cents 

1 . MONEYS.—In my possession July 1 , 1936, exclusive of money on deposit. .. 50 00 ... 

2. MONEYS.—In banks and trust companies, subject to check on July 1, 1936 (no deduction #ys r ,/ 

allowed).......97. 

3. SAYINGS DEPOSITS, not subject to cheek (enter amount over $300. Do n<*t leport stock in 

local building Associations).. .. 

4. OTHER CREDITS (including moneys loaned, invested and securities, whether pledged or un¬ 

pledged)... .... 


(<») NOTES (including certificates of indebtedness, temporary receipts, interim certificate-.' 
(/*) MORTGAGES owned by me (deeds of trust or loans secured on real estate).. 

(c) CHATTEL MORTGAGES or loans secured on personal property____ 

(d) Accounts receivable.. ...... 

(<) Equity in stock being bought on margin.. ... 


16479 11 


Do not total here 

5. STOCKS.— All stocks must be listed except the stock of national banks and local banks and trust companies, District 
of Columbia Public Utilities, and companies having their principal place of business in the District of Columbia which 
arc taxed on the greater portion of their personal property here. 

Noti:. — List, stocks sind bonds in detail and carry out the total market values as of July 1, 1936, except flock bring bought 
00 margin, which should he listed in the total amount of equity on July l, t'JdH, under Item and not itemized below. 


XAMK OF 1SSCIXO COK POH ATI OX 
(Additional sliivls for list tut; slocks awl bowks furnished on ropiest) 

Com. cr , 
PM. 

1 

Pur 

Xo. of 
si. ires 

I 

Qnoliti* n 
| July 1. opening 
hid price 

Tot-ii market value 


1 

1 ! 

I 

• 

0 00 



AFFIDAVIT ort 

DISTRICT OF COLUMBIA, ss: Total Intangible, 

I hereby solemnly swear that I have examined the foregoing and that it is a full, true, and correct statement of all my 
taxable tangible and intangible property, according to my best knowledge and belief. 

Maryland 0 Virginia Milk Producer® Aa»*n Ino 1731 £>• fit K V 

NAME.. Address.----.. 

/•/ H. B* Hooper 

Per.. 

Subscribed and sworn to before me this.day of July 1936 

^ . . /»/ Mlon Uaohiell 

Notary Public. 

*. Your oath will be administered free of charge and any 

flftmnniml assistance or further information given at Room 103, 

! . Municipal Building. 
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Under Act of Con¬ 
gress approved 
February 18, 
1929, ALL PER¬ 
SONS SUBJECT 
TO A PERSON 
AL TAX IN THE 
DISTRICT Or 
COLUMBIA 
MUST FILE A 
PERSONAL TAX 
RETURN DUR¬ 
ING JULY OF 
EACH YEAR 


* 1 v -i Oj. iilE t tOiiUCT O 

BOARD 01 1 RSONAL TAX APPRAISER} 

PERSONAL TAX RETURN 

Under the laws of the District of Columbia for the fiscal year ending June 30, 1938 

Returns made iiy individuals should include the property of your (wife, husband) 
and all minor children, unless a separate return is made l.v each. Valuation as of 
July 1, 1937, except where otherwise specified. 

PENALTY.—A penalty of twenty percent attaches to all assessments for failure 
to file a return during July of each year. 

TAXES DUE | i'hst hal:. September, 1937 ) [One percent penalty on the first day of 
\ Second hall. .March, 193S ) each succeeding month. 


Book 


Prim mane unit address plainly helm 


Folio 


?lAr land A Virginia Milk Producera 
£ssn. fnc. 

(Naim*) (Hulli Inis!.mid and wife, it tlm i> a ;oint return} 


1731_Lye 


Wash.. D. t \ 


Cooperative Marketing 
of Milk end Cra m 

(Business or profession) 


(Address) duly 1, lli:i7 


(Besiilenee address if not civen o|>|iositc) 


llive former address if 
I'liantred since duly 1. 1030. 


TANGIBLE PROPERTY—RATE SUPPLIED LATER 

_ (Tangible property bought on defer red payment plan is taxable to purchasers) 

1. Merchandise or Stock in trade (im-hiding lonsigncd ..Is}; The information in this statement is j 

confidential. 


Value 


Inventory June 30, 193G, $_ 

Balance sheet of June 30, 1937, must be submitted with this statement. Pure*liases, i 

sales, and inventories must be furnished by months. 


MONTHS 

(D. 

PurchuMvs (turiui; itioiitli 

(2) 

Sales lim ing month at cost 

(3) 

Inventory at close of month 

J ul v 1930 

* 

■f 

$ 

August. 

* 


$ 

September 

4 

$ . ___ 

$ 

October 

_ $ _ ._ . 

£ 

$ 

November 

•S' 

.4 

$ 

Deeeiubei 

* 


* 

January 1937 

4> 


«*.- 

I 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

| 

February 

£ 

£ 

$_ 


Under the law—The 
basis for tbe assess¬ 
ment on merchan¬ 
dise or—stock- in 
trade is the average 
amount at cost, car¬ 
ried during the pre¬ 
ceding fiscal year. 
Enter amount on 
first line below. 


March -i- __ $_ .$_ 

April $ _ _ $_ $_ 

May _ . $ _ _ _ $_ 

June _ ♦ _ > _ $_ 

Report average stock in trade (1/12 of Column 3) $ 


2. Equipment, fixtures, implements, tools, machinery, instruments, office furniture, supplies, electric, 

and other display signs, value July 1, 1937 

3. Household furnishings, including silverware, owned by the occupant of any dwelling or other 

place of abode, ami in which such furnishings are located. $1900 in value exempt—enter 

amount in only _ ___ 

Household furnishings, including silverware, in storage, or rented to another on July 
1, 1937 (no exemption allowed—return full value), located at 


1447.7^ 

7347*59 


4. Harness, robes, blankets, stable and automobile supplies of all kinds, livestock and poultry, car¬ 

riages, wagons, carts (automobiles not to be listed) 

5. Water craft, aircraft and auto trailers (boats owned by residents of I). C. which are not taxed in 

any other jurisdiction must be included in this report) 

6. Furnishing and equipment of hotels, public boarding houses, and lodging houses 

7. Libraries conducted for private gain (private library is exempt)_ 

8. Schools, scientific institutions, sanitariums, hospitals, and all other institutions conducted for pri¬ 

vate gain, value of equipment July 1, 1937 

9. All jewelry (except watches) is taxable: this item should include jewelry owned by your (wife, 

husband) and all minor children, unless a separate return is made by each 


... Total Tangible, $ «W,3?_ 

(Sec other side for Intanyibics and Affidavit) 

1353 




















































10. INTANGIBLE PROPERTY (Rat«, 5/10 of 1%) 

All intangible property owned by you, or in which you hntl an interest on July 1, 1937, should be included in this return, 
regardless of the location of the property or the security. No deductions allowed for liabilities. 


Dollars 


1. MONEYS.—In my possession July 1, 1937, exclusive of money on deposit ___ 

2. MONEYS.--I 11 bank and trust companies, subject to check on July 1, 1937 (no deduction allowed) 

3. SAVINGS DEPOSITS (including U. S. Postal Savings), not subject to check (enter amount over 

$500. Do not report stock in local Building Associations) _ ___ _ 

4. OTHER CREDITS (including moneys loaned, invested and securities, whether pledged or unpledged) 

(a) NOTES (including certificates of indebtedness, temporary receipts, interim certificates) 


5Q QQ. 




(b) MORTGAGES owned by me (deeds of trust or loans secured on real estate) 

(c) CHATTEL MORTGAGES or loans secured on personal property_ _ 


(d) ACCOUNTS RECEIVABLE (no deductions allowed for liabilities). 


(e) EQUITY IN STOCK AND BONDS BEING BOUGHT ON MARGIN 


_ ! Do not total here _ 

6. STOCKS.—List all shares of stocks owned by you o:i July 1, 1937, but do r.ot carry out the raarkot value on purely local 
stocks, as they are exempt. 

Do tiot itemize stocks and bonds held on a marginal account but report your equity under item 4-E above. 

NAME OP ISSUING CORPORATION Com. or p, r | No. of LjJSSJSj Total market value 

(Additional sheets for listing stocks and bonds funmhed on icquc.si * Pfil. inures bid price 



6. BONDS.—All bunds must be listed below, except 1’. X. GOVERNMENT, STATE, COUNTY, MUNICIPAL AND PUERTO 
RICAN BONDS, all of which are exempt. 


NAME OP ISSUING CORPORATION 


interest sturdy ^vSue*" ^^0^0^ Total market value 



DISTRICT OF COLUMBIA, ss: 


AFFIDAVIT 


Total Intangible, $5360.27 


I hereby solemnly swear that I have examined the foregoing and that it is a full, true, and correct statement of all my 
taxable tangible and intangible property, according to my best knowledge and belief. 

t^NAME.Md* It ya ? |filk Pl^UC ©rs Aa ftp. Address _ 

Per /*/ Hooper 


Examined. 
Card bv__ 


Compared. 


Subscribed and sworn to before me this . _ day of July, 1937 

_/s/ EU.en U« D aahiell_ 

Notary Public. 

Your oath will be administered free of charge and any 
assistance or further information given at Room 103, 
Municipal Building. 































S £ iA5LL OFFICE OF THE ASSESSOR, DISTRICT OF COLUMBIA K 19802 

FI§ST HALF DUE SEPTEMBER BISX1935 SECOND HALF DUE MARCH *381936 W0 * '_ 

l$3>86Personal Tax One per cent penalty on the first day of each succeeding month. | FIRST HALF 


CQPI 


■SSL. 

RATE 

TAX 

'tangible property 

VALUE 

;intangible property 

RATE 

TAX 

INTANGIBLE property 

TOTAL TAX 

ONE HALF TAX 

00 rH 

r-i O 

CD_ 

1.50 

9096 

54960 

.50 

274 80 

365 76 

182 88 


o h 


.F OF BI LL IS TO BE PA ID SEND FIRSTTWO COUPONS 

Md. & Va. Milk Producers* Assoc* Inc*, 

1731 Eye St., N.W, 


PENALTY 


TOTAL DUE 


UA • 

c<\ SB 
CD 


WASHINGTON, D. C. 


J <C FORM APPROVED BY COMPT. GENL'S OFFICE APR. 20. 1929. 

C 0* TO THE DISTRICT OF COLUMBIA, DR. 


CREDIT- ^ ERSONAL TANGIBLE 

‘ r&t. r A /PERSONAL INTANGIBLE 



PAY TO THE' 


-ECTOR OF TAXES, D. C 















S « OFFICE OF THE ASSESSOR, DISTRICT OF COLUMBIA N 19802 

FlfcT HALF DUE SEPTEMBER ifitfl935 SECOND HALF DUE MARCH «>W? 93A Wo *_, 

19S/86Personal Tax One per cent penalty on the first day of each succeeding month. j SECOND HALF i 


COPY 


OVALUE 

TANGIBLE PROPERTY 

RATE 

TAX VALUE 

TANGIBLE PROPERTY INTANGIBLE PROPERTY 

RATE 

TAX 

INTANGIBLE PROPERTY 

TOTAL TAX 

| ONE HALF TAX 

1 

l 

55 

° S 6064 

a |H 

iH O 

-0- 

; 

1.50 

9096 

I 

1 

54960 

.30 

274 80 

365 76 

132 88 



IF ALL OF BILL IS TO BE PAID RETURN ALL COUPONS 
IF H^fF OF BILL IS TQ BE PAID SEND FIRST TWO COUPONS 

g U . 

| 'Md. & Va. idlk Producers* Assoc* Inc*. 
^ 1731 tye St., N.W. 

>»\ • 


PENALTY 


TOTAL DUE 


/ o 

hpB 


WASHINGTON, D. C. 


hoR ^- 

3 ^ FORM APPROVED BY COMPT. GE.NLS OFFICE APR. 20. 1929. 
C CL TO THE DISTRICT OF COLUMBIA. DR. 


CREDIT: 
PAY TO THI 


Personal tangible 

^PERSONAL. INTANGIBLE _i 

"LECTOR OF TAXES. D. C 







OFFICE OF THE ASSESSOR, DISTRICT OF COLUMBIA N 2® 

FIRST HALF DUE SEPTEMBER 193$ SECOND HALF DUE MARCH Ml 1937 W0# - 

193# Personal Tax One per cent penalty on the first day of each succeeding month. | HRST HALF 


VALUE 

TANGIBLE PROPERTY 

RATE 

TAX 

TANGIBLE PROPERTY 

VALUE 

INTANGIBLE PROPERTY 


TOTAL TAX 

4184 

1.50 

62 76 

187 24 

.so 

93 62 

156 38 


£ BIU. I5TO BE PAID RETURN ALL COUPONS 

IF HALF OF BI LL IS TO BE PAI D SEND FIRST TWO COUPONS 

L /Maryland & Virginia 

Ifi-lk Producers Assn. Inc*, 

1731 $re St. N. W. 


^ WASHINGTON. D. C. 

FORM APPROVED BV COMPT. GENL’S OFFICE APR. 20. 1929. 

TO THE DISTRICT OF COLUMBIA. DR. 


_ PENALTY 

j rain 

Sipt 2 1936 TOTAL DUE 

C, M. Towers 

Collector of Taxes, D*C. 

7 7 



78 19 


CREDIT: 


9707 PERSONAL TANGIBLE 


| . 87Q9 PERSONAL INTANGIBLE _| 

PAY TO THE COLLECTOR OF TAXES. D. C. 












COT 


OFFICE OF THE ASSESSOR, DISTRICT OF COLUMBIA M n 20X92 

FIRST HALF DUE SEPTEMBER 195$ SECOND HALF DUE MARCH 1937 n0 * -— 

19307 Personal Tax One per cent penalty on the first day of each succeeding month. j SECOND HALF | 


VALUE 

TANCIBLE PROPERTY 


4184 ; 1.50 


TAX j VALUE 

TANGIBLE PROPERTV'INTANGIBLE PROPERTY 


62 76 187 24 


INTANGIBLE property 


TOTAL TAX ONE HALF TAX 



156 38 


78 19 



IF ALL OF BILL IS TO BE PAID RETURN ALL COUPONS 
IF HALF OF BILL IS TO BE PAID SEND FIRST TWO COUPONS 


PENALTY 


Maryland 6 Virginia 
Milk Producers Assn. Inc., 
11731 *fre St. H. W. 


WASHINGTON, D. C. 


FORM APPROVED BY CO.VlPr. GENL S OFFICE APR. 20. 1929. 

TO THE DISTRICT OF COLUMBIA, DR. 


\ PAID 

Sept 2 1936 TOTAL DUE 

CL M. Tower# 

Collector of Taxes, D.C. 

7 



I CRFDIT’ 9707 ^RSONAL TANGIBLE 

L.K&.UI I ■ 9?c9 p ERS ONAL INTANGIBLE _ 

PAY TO THE COLLECTOR OF TAXES, D. C. 







COPi 


OFFICE OF THE ASSESSOR, DISTRICT OF COLUMBIA N 

FIRST HALF DUE SEPTEMBER 1937 SECOND HALF DUE MARCH 1938 1 

1938 Personal Tax One per cent penalty on the first day of each succeeding month. 


VALUE 

TANGIBLE PROPERTY 

RATE 

TAX 

TANGIBLE PROPERTY 

VALUE 

INTANGIBLE PROPERTY 

RATE 

TAX 

INTANGIBLE property 

TOTAL TAX 

8795 

1.75 

15391 

5360 

.50 

26 80 

180 71 


IF ALU OF BILL IS TO BE PAID RETURN ALL COUPONS 
IF HALF OF BILL IS TO BE PAID SEND FIRST TWO COUPONS 


23774 

WSG&** * 

FIRST HALF 

ONE HALFTAX 


90 35 



PENALTY 


Maryland and Va. MLIk Producers Assn Inc*, 
1731 $re St., N.W. 


WASHINGTON, D. C. 


FORM APPROVED BY COMPT. GENL'S OFFICE APR. 20. 1929. 

TO THE DISTRICT OF COLUMBIA, DR. 


Paid T - OTAL DUE. 

C. M. Towers 
Hector of Taxes,D.C. 
September 27, 1937- 


9 8707 PERSONAL TANGIBLE 

CREDIT: 9709 PF rsqnal intangible_ 















OFFICE OF THE ASSESSOR, DISTRICT! OF COLUMBIA N 
FIRST HALF DUE SEPTEMBER 1937 SECOND HALF DUE MARCH 1938 no * 


1938 Personal Tax One per cent penalty on the first day of each$Uc cee <linjj month. 



VALUE 
^ TANGIBLE PROPERTY 


RATE _ TAX I VALUE ! RATE J TAX 

TANGIBLE PROPERTvIiNTANCIBLE PROPERTY INTANGIBLE PROPERTY 


8795 1.75 


15391 


5360 


26 80 


TOTAL TAX 


180 71 


SECOND HALF 


ONE HALF TAX 


90 35 


• !E 8,ll iS TO be paid return all coupons 

IF HALF OF BILL IS TO BE PAID SEND FIRST TWO COUPONS 


PENALTY 


tfUTland and Va. Ittlk Producers Assn Inc.. 

1731 3jr* St., H.W. 


TOTAL DUE 


WASHINGTON, D. C. 

___ ■ 

FORM APPROVED BY CO MPT. CENL S OFFICE APR. 2a. 1929. 

TO THE DISTRICT OF COLUMBIA, DR. 


Paid - 

C. M. Tbvara 
Calltctor of Taxos,D.C 
Saptaabor 2 7, 1 937 - 


T’ ' 9707 PERSONAL TANGIBLE 

| LRtUI I ■ 9?09 personal INTANGIBLE _! 

PAY TO THE COLLECTOR OF TAXES, D. C 







fe 




1 


/' 
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And that the following are true and correct copies of the 
tax receipts for the taxes assessed under said returns for 
said years, respectively, which were presented to and paid 
in their entirety by the petitioners in due course, to-wit: 


On August 30th, 1935 .$365.76 

On September 2nd, 1936 . 156.38 

On September 27th, 1937 . 180.71 


. JOHN S. BARBOUR, 

Counsel for the Petitioner . 

GLENN SIMMON, 
Assistant Corporation Counsel, D. C., 
Counsel for the Respondent. 

Endorsed on cover: No. 7569 Maryland and Virginia 
Milk Producers’ Association, Inc., Petitioner, vs. D. C. 
United States Court of Appeals for the District of Columbia 
Filed May 20 1940 Joseph \V. Stewart, clerk. 
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VII. 


A Foreword. 

Counsel for Petitioner feels impelled to apologize 
for the length of this brief. His only excuse is the im¬ 
portance of all the questions involved to all “true”, 
“non-profit” marketing co-operatives generally as dis¬ 
tinguished from “proprietary” or “profit earning” 
ones, not always apparent, and to the petitioner in par¬ 
ticular; the intricacies of the distinguishing facts in 
this case, and a very earnest purpose to aid the court 
in properly evaluating all the necessary elements. 

It will be observed that the points argued are stated 
successively as far as possible, and that a decision fa¬ 
vorably to the petitioner of some principal point first 
stated will in instances avoid the necessity of examin¬ 
ing other points arising thereunder conditionally. In 
the subject index we have endeavored to keep these dis¬ 
tinctions apparent, and thereby enable the court to 
readily refer to such of them only as the court desires. 
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United States Court of Appeals for the 
District of Columbia 


No. 7569. 


MARYLAND AND VIRGINIA MILK PRODUCERS’ 
ASSOCIATION, INC., 

Petitioner, 

v. 

DISTRICT OF COLUMBIA, 

Respondent. 


BRIEF FOR PETITIONER.* 


1. Jurisdictional Statement. 


(a) This case arises on a petition to review a final 
decision of the Board of Tax Appeals of the District 
of Columbia, entered by it October 9th, 1939, uphold¬ 
ing to the extent of $11,624.88 increased re-assessments 
of taxes on intangibles made against the petitioner by 
the District on August 19th, 1938, for each of the sev¬ 
eral fiscal years 1936, 1937 and 1938, respectively, ag¬ 
gregating the sum of $14,159.17, in addition to sums 
previously assessed in due course against the petition- 


•Note: Throughout this brief the petitioner or appeUant is re¬ 
ferred to as the “Association”. The District of Columbia 
and its taxing authorities, are referred to as the “Dis¬ 
trict”. The italics appearing in all quotations are sup¬ 
plied unless otherwise indicated. 
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ers on intangibles for the same years and paid during 
the respective years as follows: 


For the fiscal year 1936 .$274.80 

For the fiscal year 1937 . 93.62 

For the fiscal year 1938 . 26.79 


Total .$395.21 

(R. 13,15,16,17). 


All of the increased assessments were paid under pro¬ 
test in writing on September 15th, 1939 (R. 19). The 
final decision directed but $2,534.29 of the $14,159.17 
so paid to be refunded. Said final decision also up¬ 
held an increased re-assessment of a business priv¬ 
ilege tax made on August 10, 1938, in the sum of 
$818.71 for the fiscal year 1938, additional to a previous 
assessment thereof in the sum of $337.35 and paid in 
due course during that fiscal year (R. 18). This addi¬ 
tional re-assessment was likewise paid under protest 
in writing on September 15th, 1938 (R. 19). Said final 
decision, however, further increased this re-assessment 
of the business privilege tax for that year to the amount 
of $17,326.92 (R. 71) and ordered the petitioner to pay 
the further sum of $16,170.87 (R. 71), with the net re¬ 
sult that the petitioner’s taxes on intangibles and for 
the business privilege tax were increased by the net 
sum of $28,614.45 for those years. 

This is the amount not in controversy, less the sum 
of $2,534.29 directed to be, but not yet refunded to the 
petitioner, as follows: 

Net increase of intangible taxes for the three 
fiscal years 1936, 1937 and 1938, as far as 
validated.$11,624.88 

Increased business privilege tax, as re-as¬ 
sessed by the District for the fiscal year 
1938 and paid under protest. 


818.71 
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Additional business privilege tax for the fis¬ 
cal year 1938 assessed de novo by the Board 


of Tax Appeals and not yet paid. 16,170.86 

Total increase in controversy.$28,614.45 

Less refund yet to be made. 2,534.29 

Balance in controversy.$26,080.16 


A petition was filed with the Board of Tax Appeals 
on November 8th, 1938 (R. 1,18, 73), for the refund of 
all of the sums so paid under protest, aggregating $14,- 
977.88 (R. 19), with the result above stated, as of Oc¬ 
tober 19th, 1939 (R. 72). 

On November 3rd, 1939 (R. 73), the petitioners filed 
with the Board of Tax Appeals a petition for a review 
of that decision by this Court (R. 73). By its order of 
December 7th, 1939, the Board of Tax Appeals ex¬ 
tended the time for filing the record in this Court until 
January 15th, 1940 (R. 84). The record was duly filed 
in this Court on January 5th, 1940 (R. 85). 

The statutory provision sustaining the jurisdiction 
of the Board of Tax Appeals is found in the District of 
Columbia Code, Title 20, Sec. 974, Supp. V, and that 
supporting the jurisdiction of this Court is found in 
Section 975 of the same title. 

(b) The pleadings herein are 

(i) The petition of the Maryland and Virginia Milk 
Producers’ Association, filed with the Board of Tax 
Appeals of the District on November 9th, 1939, pray¬ 
ing the cancellation of all the increased assessments of 
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tax on the intangibles, as well as the increased business 
privilege tax (E. 1-12), and the exhibits filed therewith 
(E. 13-43). 


(ii) The answer of the District filed by leave on 
December 20tli, 1938, after part of the evidence had 
been taken, alleging that instead of too much that too 
little business privilege taxes had been assessed, and 
praying the increase thereof (B. 44). 

(iii) The findings of fact, opinion and decision of 
the Board of Tax Appeals (E. 45-72) holding that while 
the intangible taxes so re-assessed and paid had been 
excessively assessed in the amount of $2,534.29 and 
must be refunded (E. 66, 72), that the business priv¬ 
ilege taxes had been under-assessed in the sum of $16,- 
170.86 with penalty for non-payment to be computed 
according to law, and so directing (E. 71, 72). 

(iv) The petition for review and assignments of 
error (E. 73 to 82). 

(v) Stipulated statement of evidence and exhibits 
(E. 85-137). 


2. Statement of the Case. 

The questions at issue are: 

First: The power and authority to make the so- 
called re-assessments or corrected assessments after 
the lapse of the fiscal years for which they were respec¬ 
tively assessed. 
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The petitioners contend that no such power exists; 
that its existence is negatived by D. C. Code, Title 20, 
Sec. 753, 758, 769, and that each and all of the re-assess¬ 
ment were null and void. 

Second: Whether any of the intangibles in question 
were taxable to the petitioners under any circum¬ 
stances. The petitioners contend not: 

(a) Because none of them belonged to the peti¬ 
tioners, but to certain of their members whose funds 
were in petitioners’ hands only as their agent or factor, 
part for use about their business and invested by it for 
them in a Revolving Fund varying from year to year, 
for ultimate return to them, pursuant to the terms of 
the agency; the residue was merely collected by peti¬ 
tioners for their members from purchasers to whom 
products of their number had been sold by the peti¬ 
tioners as their agent or factor, for immediate remit¬ 
tance to them, less only the portion thereof necessary 
to pay operating expenses and maintain the Revolving 
Fund above mentioned, all pursuant to the contract 
of agency existing between the petitioners and their 
members. 

(b) Because neither the petitioners, nor any of the 
owners of said property, were residents in the District, 
within the meaning of D. C. Code, Title 20, Sec. 756, but 
each was domiciled and resident in Maryland, Virginia 
or West Virginia and none in the District, nor engaged 
in business therein within the meaning or intent of the 
taxing statutes of the District, under which the assess¬ 
ments were attempted, D. C. Code, Title 20, Sec. 753 
and 756. 
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(c) None of said re-assessed intangibles bad a tax¬ 
able situs in the District. 

Third: If all or any of the intangibles taxed to pe¬ 
titioners were so taxable, some were doubly assessed 
and taxed and some three times. 

Fourth: Whether the petitioner was subject to the 
business privilege tax. The petitioner contends not. 

(a) Because it was not engaged in business within 
the District within the meaning of the business priv¬ 
ilege tax law, as it existed during the period for which 
it was assessed. D. C. Code, Title 20, Sec. 970 (970-15) 
Supp. III. 

(b) Nor was it exercising there or anywhere for 
gain or economic benefit, either direct or indirect, any 
trade, business, profession, vocation or commercial 
activity within the meaning of Title VI, Sec. 5 of the 
District of Columbia Revenue Act of 1937. D. C. Code, 
Title 20, Sec. 970 (5), Supp. III. 

(c) All of its activities in the District of Columbia 
were interstate in inception and character and conduct 
and not intended to be subjected to the business priv¬ 
ilege tax imposed by Sec. 5 of that Act. D. C. Code, 
Title 20, Sec. 970 (5)". 

(d) If so intended it was violative of Article I, Sec. 
9 of the Constitution of the United States, as well as 
the Fifth Amendment to that Constitution. 

Fifth: If liable to tax at all, it was only assessable 
on its commissions or fees and not upon the funds of 
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its principals, of which it was a mere conduit, under the 
express provisions of See. 5, Title 6, District of Colum¬ 
bia Revenue Act of 1937, D. C. Code, Title 20, Sec. 970 
(5) Supp. III. 

The Evidence. 

i 

The only oral evidence in the record upon which 
these contentions are based is that offered by the peti¬ 
tioner, or brought out on cross examination of the peti¬ 
tioner’s witnesses by counsel for Respondent, or by the 
Board. The result is shown by the exhibits as to the 
correctness of which no question exists. There is there¬ 
fore no conflict of evidence, though there probably will 
be conflict as to the proper deductions and inferences 
of fact to be drawn from the evidence, and much con- 
flict as to the conclusions of law deducible from the 
facts shown by the evidence. 

Intangibles. 

The uncontroverted facts in respect to the intangibles 
are believed to be as follows: 

(1) The petitioner is an incorporated association 
foreign to the District of Columbia, organized and op¬ 
erated under the ‘ ‘ Co-Operative Association Law of the 
State of Maryland”; Maryland Ann. Code, Article 23, 
Sec. 419-446, with its statutory principal office at 
Hyattsville, Maryland, and its principal operating of¬ 
fice in Washington during the period for which the 
taxes in question were assessed. This office was re¬ 
moved from the District to Silver Spring, Maryland, 
on June 25th, 1938, after the Association had been 
assessed with and paid all taxes assessed against tan- 
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gibles and intangibles for each of the years here in 
question, as well as all taxes assessed for Business 
Privileges for the fiscal year ending June 30tli, 1938 
(R. 71), and before any of the re-assessments here 
questioned had been made. Since that time it has had 
no place of business in Washington (R. 98). It is and 
was throughout the periods in question domesticated in 
Virginia under like Cooperative laws of that State. 
Va. Code Sec. 1265 (29) (R. 46). It has no stock and 
no capital, either membership or otherwise (R. 38). 

The Maryland Co-Operative Statute, Article 23, Sec. 
419, provides among other things that corporations or¬ 
ganized under it are to be “operated for the mutual 
benefit of the members’* and conform to the following 
requirements: 

“• * * No member * % * is allowed more than 
one vote * * *; proceeds from the business of such 
association, after paying all necessary expenses 
and authorized deductions are distributed to mem¬ 
bers in proportion to the volume of business trans¬ 
acted by said members with the Association .'’ 

(2nd) During the period for which the taxes here 

in question were assessed all meetings of its members 

✓ 

were required to be and were all held in Maryland, Ar¬ 
ticle 23, Sec. 17. One meeting of its directors, at least, 
was required to be held there annually. Other meet¬ 
ings might lx? held and usually were held elsewhere, 
and within the District. 

All local district meetings of its members for in¬ 
structing officers and directors and nominating officers 
and directors are required to be held within the several 
local districts and were never held in the District of 
Columbia. 




9 


(3rd) Article 23, Sec. 441 of the Maryland Statute 
provides: 

4 ‘Any association, organized under this Act, as 
agent to sell the products of members may operate 
upon a non-profit basis by contracting to pay the 
members, for products sold by said members to or 
through the association, the resale price minus uni¬ 
form charge to cover the expenses in the handling 
of said products; resale price to be the actual re¬ 
sale price, or to be based upon the average price 
during any period for products of the same type 
and quality; the uniform charge for expense to be 
specified in the contract, or made otherwise ascer¬ 
tainable or left for determination by the Direc¬ 
tors.” 


(4th) Article I of the By-Laws of the Association 
(R. 30) conforms to this requirement and states the 
purposes for which the association is formed “are set 
forth in the Articles of Incorporation * * * and in 
Section 409 of the Co-Operative Association Laws of 
Maryland.” (The number of this section has been 
changed to 419 in more recent editions of the Maryland 
Code.) 

Article II of the By-Laws (R. 30) provides for local 
meetings of members in their respective districts above 
mentioned. 

Section 4 requires “immediately following the an¬ 
nual meeting and election, a meeting of the newly elect¬ 
ed Board of Directors for the election of a President 
and other officers and may transact any and all busi¬ 
ness” without notice. This is the annual meeting of 
the Board always held in Maryland (R. 99), in addition 
to all meetings of the members. 
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Article XIV (R. 38) Sec. (a) provides: 

(a) “Not a protit corporation: This association is 
organized for the purpose of mutual help, without cap¬ 
ital stock and for the purpose of serving its members 
only, and providing all of its facilities to them under 
uniform rules and regulations to be prescribed by its 
directors."* 


Sub-section (b) provides that “all members shall 
have voting power and property rights therein on the 
same basis as all other members in accordance with 
general rules # * *. All members agree to abide by all 
rules, resolutions and by-laws of the Association, with 
reference to the production, handling and marketing of 
their milk as provided in these by-laws, or as may be 
hereafter determined either by amendment * * * or 
by resolutions of the board * *. All members agree 
to sign the standard marketing agreement, current at 
the time * “ covering the milk produced or ac¬ 
quired by or for them.” 

“The voting power of the members shall be equal and 
every member in good standing shall have one vote.” 
Sub-section (e) (R. 40). 

“(f) Expense of Maintaining Association: in¬ 
cluding, among other things, rent, salaries, taxes, 
insurance, office and inspection expense, advertis¬ 
ing, reserves for betterments, experiments, organ¬ 
ization and the like, shall be met from the charges 
provided in the marketing agreements. 

Any surplus over and above the actual expendi¬ 
tures, reserves and obligations of the Association 
shall be conclusively presumed to be surplus rising 
out of the Association’s deductions; and any such 
surplus may, in the discretion of the Board of Di¬ 
rectors at any time, be divided among the mem- 
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bcrs, oil the basis of the value of the milk deliv¬ 
ered by them under the said marketing agreements 
as a return of the portion of the said Association 
deductions; or any such surplus may be used for 
any general corporate purposes of advantage to 
the Association, all within the discretion of the 
Board of Directors." Sub-section (f) (R. 40). 

(nth) The membership consists of about 1150 farm¬ 
ers operating dairy farms located in Maryland, Vir¬ 
ginia, and West Virginia. Xone reside in or operate 
farms in the District of Columbia. All market their 
products through the Association under uniform mem¬ 
bership contracts (R. 20-2$), rules and regulations 
(R. 30), and only the products of members are so 
marketed (Article XIV (a)) (R. 38). 

(6th) The membership contract is in the form of an 
application for membership in the Association by the 
farmer who is called the “producer" (R. 20). 


Under paragraph one thereof (R. 21), “The pro¬ 
ducer agrees to consign to the Association, or in ac¬ 
cordance with its instructions all milk * * * and/or 
cream produced on all farms owned or operated by 
the producer * 4 * and to deliver or have delivered 
* * said milk or cream 4 * * to such shipping sta¬ 
tions, plants or other consignees as may be designated 
from time to time by the Association.” 


(7th) “The Association agrees to sell or dispose 
of all of the milk or cream consigned to it, or its order 
under and complying with the conditions" of the con¬ 
tract 4 4 “to the best advantage in its power * * * 
and remit the proceeds thereof to the producer less 
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the deductions hereinafter mentioned, and subject to 
the differentials established from time to time under 
the provisions of paragraphs 3 and 5 hereof” (Par. 
2, R. 22). 

(8th) Paragraph 3 requires the Association to de¬ 
duct from the “proceeds of all such sales such uni¬ 
form charges as it makes to other producer-members 
in the same market area for like services under like 
circumstances and conditions, * * * necessary to meet 
its proper proportion of the expenses incurred or to 
be incurred by the Association * 4 * to cover operating 
expenses, * * * all obligations “ * * lawfully incurred 
as well as to create reasonable reserves, or other funds 
reasonably estimated as essential or probable to be 
incurred by the Association, pursuant to its constitu¬ 
tion and by-laws: provided, however, the total of all 
deductions made under this paragraph shall not in the 
a dO re d a ^ e exceed the rate of one cent per gallon or 
11.6 cents per 100 pounds for fluid milk, and the rate 
of five cents per gallon for 20% cream, or three cents 
per pound for butterfat content.” (Rec. pp. 22-23). 

(0th) “* # * In marketing the milk of each 

producer and ascertaining the price to be account¬ 
ed therefor that all sales, prices and proceeds ac¬ 
cruing to the Producer shall be subject to such 
fair and equitable differentials as to variations 
of quantity and/or quality whether seasonal or 
from conformity or non-conformity to reasonable 
rules and regulations of the Association, establish¬ 
ing standards of quality, basic and surplus quan¬ 
tities, conditions, time and place of production; 
delivery and preservation; conformity to market 
requirements and other reasonable elements, 
whether enumerated herein or not, affecting price, 
value, volume and/or other market conditions, as 
the Association may from time to time establish 
under uniform rules, applicable to all other pro- 
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ducers under like conditions, all of which are 
hereby authorized, to the end that the price receiv¬ 
ed by each producer in each Market Area and 
applicable thereto, which may differ one from 
another as prescribed by tin* Hoard of Directors 
from time to time, shall be substantially uniform 
with that received by all other producers for milk 
and/or cream of the same quality produced and 
marketed at the same time and place under sub¬ 
stantially the same circumstances and conditions 
for the same Market Area.’* (Par. 5.) (R. 24.) 

(10th) “The Association agrees to exercise its 
best efforts to sell at fair prices all the milk and/or 
cream produced by its members in the several 
Market Areas, w * *, and in event of inability to 
sell the same as fluid milk or cream to convert 
same into other dairy products and dispose of 
same and collect the proceeds and distribute the 
net proceeds between the Producer and the other 
producer members of the Association in the same 
market area in the manner herein contemplated 
and provided for by the constitution and by-laws, 
rules and regulations of the Association, * * *, its 
charter, by-laws, rules and regulations, which are 
hereby referred to and made a part of this con¬ 
tract, and to faithfully and impartially perform 
and administer this agreement, its constitution and 
by-laws, and rules and regulations, and its Board 
of Directors is constituted the sole arbiter of all 
questions essential to or arising in connection with 
such distribution * * (Par. 8.) (R. 25.) 

(11th) “The Association guarantees ultimate 
payment to the producer at standard prices pre¬ 
vailing for the time being for each market area 
for like milk and/or cream, delivered and sold un¬ 
der like circumstances and conditions, and delu'er- 
c(l by the producer to the association, or to any 
distributor or other purchaser under any contract 
approved or authorized in writing by the Associa¬ 
tion, and which such distributor or purchaser fails 
to pay, * * * to the extent and subject to all terms 
and conditions provided in the applicable by-laws, 
rules and regulations of the Association in force 


14 


at the time of such delivery or failure of market.” 
(Par. 9.) (R. 46.) 

(12th) “The producer will execute from time 
to time when and as requested by the Association 
one or more orders in duplicate, or otherwise, on 
forms approved by the Association, directing the 
vendee to whom any of his milk, cream or dairy 
products are now or hereafter delivered to pay to 
the Association all or such portion of the gross 
proceeds thereof required by the Association un¬ 
der the provisions of the Sections 3 and 5 hereof.” 
Par. 6, R. 46.) 

Pursuant to this provision there is attached to the 
contract agreement (R. 28) the order thereby provided 
for. 

(13th) Pursuant to the provisions of the Mary¬ 
land Statute, its charter, by-laws and the membership- 
contracts (Par. 8, R. 25), the association undertakes, 
as agent for its members (R. 86), to sell the milk pro¬ 
duced and delivered by all of its members upon the 
best terms available under the market conditions, and 
remit the entire proceeds to them less only the neces¬ 
sary expense limited not to exceed the specified broker¬ 
age rate. 

The aggregate of milk produced by its members is 
usually largely in excess of the demand for milk for 
daily fluid consumption. That sold for fluid consump¬ 
tion brings a much higher price than that sold for 
other uses, which latter is denominated generally as 
“surplus” (R. 89). 

(14th) In order to fairly apportion the fluid milk 
among its members and stabilize supply in the three 
Fall months, October, November and December each 
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year, a record is made of the daily deliveries of milk 
made by each member, and the aggregate of all de¬ 
liveries- The ratio of all the milk sold during the 
same period for fluid consumption to the aggregate 
of all deliveries by all members during the same period 
is also ascertained. This ratio of the average daily 
shipments of each producer during this test period 
to the average daily sales in gallons for fluid consump¬ 
tion is thus ascertained and established, as the daily 
base quantity of fluid milk each is entitled to have 
credit for if he produces and delivers it, that is: each 
is entitled to have that many gallons of milk if de¬ 
livered by him accounted for to him at the average fluid 
milk price actually realized, provided only that the 
total of all milk sold during a given month for fluid 
consumption equals the aggregate of the total fluid 
bases as ascertained during the test period. This 
basic quantity is spoken of as the 100% base of each 
member (R. 95). Any excess of his shipments over and 
above this base is accounted for to him as surplus, 
provided the fluid milk market does not absorb more 
(R. 109). If, however, during any month the aggregate 
of fluid milk sales exceeds the average monthly sales 
as ascertained for the test period, the one hundred per 
cent base is proportionately increased, and only the 
excess of his deliveries over this increased base, if any, 
is accounted for to him as surplus. If on the other 
hand, the total fluid sales during any given month are 
less than the monthly average of fluid milk sales, as 
ascertained for the test period, his one hundred per 
cent base for that month may be proportionately de¬ 
creased, if all members keep up their fluid bases, and 
any excess shipments are accounted for as surplus 
(R. 92-97). The prices at which his deliveries are 
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accounted for to him for both his basic quantities and 
surplus depend entirely on the actual weighted aver¬ 
age prices received for all fluid milk sold and the like 
weighted average prices for his surplus is the price he 
receives per gallon for all surplus milk sold (R. 96) 
plus any premiums accruing from barn scores, and 
plus or minus, as the case may be, for any excess or 
deficiency in butterfat content over or below 4%, which 
latter benefits and deficiencies accrue to or are borne 
by the several individual members according to the 
merits or demerits of his particular deliveries of which 
accurate records are kept (R. 98, 124). From the 
aggregate of these two sums the authorized deduction 
of one cent per gallon for all deliveries is retained 
initially by the association. Out of it it pays all of 
its expenses and holds any surplus for the individual 
credit of each member, apportioned on a gallonage 
basis, which is the same basis on which it was with¬ 
held, to be held available as a reserve or revolving 
fund as hereafter stated, for a period not exceeding 
six years, when it is returned to the identical persons 
from whom it was withheld, whether they continue as 
members or not. 

(15th) These realized prices prevail from the ac¬ 
counting standpoint, as between the Association and 
the members themselves, without respect to what par¬ 
ticular disposition is made of the milk of any individual 
producer (R. 109); for instance, it makes no difference 
to producer A whether all or none of his milk is sold, 
in fluid channels. He is accounted to on the basis that 
his proper proportions of his milk have been sold in 
each channel and no more. This is simply a time¬ 
saving and money-saving and accounting device adopt- 
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ed to save the expense incident to dividing the milk of 
each producer each day into so many gallons to be sold 
to fluid milk customers and so many to purchasers of 
surplus, and to avoid mistakes which would be incident 
thereto. It substitutes absolute certainty for the risk 
of confusion. j 

i 

(16th) The sales made through the association are, 
roughly speaking, of two or three classes: first, milk j 
sold for fluid consumption, in turn is sold to two classes j 
of distributors: (a) to fully supply distributors, that j 
is, retail distributors who contract to buv their en- i 
tire supply of milk from the association during a given j 
period of time, and (b) part supply distributors who | 
purchase limited or only stated quantities from time I 
to time usuallv less than is necessarv to meet their i 

*. I 

daily fluid requirements, either relying on their ability j 
to purchase any needed deficiency from other sources 
or to make up any deficiency in supplies contracted for j 
from non-member producers. The prices charged all 
full supply distributors are uniform. A sample form I 
of such contracts is found in the record on page 136. 
Prices charged part-supply dealers vary, depending j 
on quantities and other circumstances of delivery and ! 
are somewhat higher than prices charged full supply j 
dealers. The average price realized from all milk sold j 
for fluid consumption is the price accounted for to each 
producer for his base to the extent delivered. All milk 
not sold for fluid consumption is classed as surplus, and 
is sold in the open market for manufacture into ice 
cream, butter, cheese, and other uses, at the best prices 
obtainable. The weighted average price received for 
all of this milk is the price accounted for to each pro¬ 
ducer for his proportion of the surplus sales. 
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(17th) The full supply purchasers pay the Associa¬ 
tion the agreed fluid milk prices for all milk “delivered 
to them, respectively, by the association or its mem¬ 
bers”, based on “four per cent butterfat differentials”, 
and additional premiums based on “farm and cattle 
scores, above certain minimum standards, as ascertain¬ 
ed by the Health Department of the District of Colum¬ 
bia, with a further obligation that “for such milk 
and/or cream as such distributor receives, but does 
not need to supply his fluid milk market demands 
and converts daily into 40% cream and pasteurizes 
and delivers on the day of delivery to such desig¬ 
nated points, or on such railroad cars or trucks as 
the association may direct, he shall receive credit 
at the agreed fluid milk price, but is required to 
pay the full fluid milk price for all milk or cream 
equivalent not so returned daily. The contract also 
contains certain provisions adequate to prevent fraud 
or substitutions in this connection (R. 137-138). 

(18th) The part supply distributors pay the agreed 
prices based on 4% butterfat content and on the 
same farm and cattle scores, premiums or differ¬ 
entials. Such distributors have no return privilege 
and pay full price for all milk received by them 
whether sold in fluid milk channels or not. 

(19th) The Association, having on behalf of its 
members entered into contracts with such fluid dis¬ 
tributors as it can secure, whether full or part supply, 
directs its several members to make their daily de- 
liveries of milk to them, and these deliveries are 
made directly by the producer to the several pur¬ 
chasing distributors, whether full supply or part 
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supply, at the cost, risk and expense of the several 
producers. These deliveries are usually made by 
contract carriers (R. ). The quantity and 

quality of each individual delivery of such milk, in¬ 
cluding its butterfat content and barn score prem¬ 
iums, is ascertained immediately and reported in 
detail to the association. 

(20th) Any milk so received by a full supply 
dealer in excess of his daily demand therefor is con¬ 
verted daily into forty per cent cream by him, and 
delivered to such points or shipping stations as the 
association may direct. This excess product called 
“surplus’’ is sold either to ice cream manufacturers 
or other purchasers at the best price obtainable from 
day to day, or from time to time, and is some times 
placed in storage pending the sale. The gross pro¬ 
ceeds actually realized for this surplus is the sum 
which is distributed to the producers according to 
their actual participation in the entire surplus, less 
its one cent brokerage, so that each producer gets 
his weighted average price for all of his base and 
the same weighted average price for all of his surplus. 

(21st) Settlement of all sales, whether as fluid 
milk or surplus, are made between the first and the 
tenth of each month to the association by the various 
vendees for all milk or cream delivered during the 
preceding calendar month, and the aggregate pro¬ 
ceeds at the realized prices is accounted for by the 
association to the several members on or before the 
15th day of each month, less only the sum of one 
cent per gallon on all, whether fluid or surplus, as 
specified in the contract as the maximum amount 
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that may he retained for the purpose of paying the 
operating expenses of the association (R. 100, 101). 

(22nd) This one cent per gallon is deducted from 
all milk delivered without respect to whether it is sold 
as fluid milk or surplus. An account is kept showing 
accurately the amount so deducted from the gross 
price otherwise accruing to each member (R. 109). 

(23rd) Out of this fund of one cent per gallon, 
which is usually in excess of the actual current op¬ 
erating expenses (R. 102), the Association pays all 
of its expenses as they accrue, as well as all ascertain¬ 
ed losses from defaulting vendees. The residue of 
these deductions remaining with the Association as 
agent or factor is set up in what is called the “Re¬ 
serve Fund” or the “Revolving Fund” and is re¬ 
tained by the Association as such for a period of not 
exceeding six years. 

(24th) This Revolving Fund represents the total 
net worth of all assets, tangible and intangible, over 
and above all ascertained operating expenses and 
liabilities incurred in that behalf at all times (R. 116, 
122, 131) and is the amount due to be returned to the 
several members in the proportion they contribute 
to it at the end of the six vear cvcle. 

•» w 

(25th) From each year’s contribution to this fund 
there is deducted from time to time such items of 
expense properly attributable to that year, which 
though incurred were not accurately ascertained or 
paid during that year, but which are subsequently as¬ 
certained and paid. At the end of each year the net 
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of this Revolving Fund, arising from the sixth pre¬ 
ceding year, is returned not to the members of the 
Association as it consists at the time of the return, but 
to the members who contributed to it, and in the exact 
proportion in which they did contribute to it, namely: 
on the gallonage basis of the milk delivered by them 
during the year in which it was deducted (R. 100, 101, 
106). 

(26th) This Revolving Fund, consisting of the net 
accumulated balances for the preceding six years, in 
whatever form invested, tangible and intangible prop¬ 
erty, amounted to the sum of $444,007.72 on July 1st, 
1935. Of this, $118,709.11 was invested in non-taxable 
Federal, State and Municipal bonds, $6,064.00 was 
invested in tangible property assessed at that value 
upon which taxes were regularly assessed and paid 
(See Exhibit C (17), R. 15). This left at the outside 
but $319,234.61, taxable under any circumstances. This 
balance was invested partly in mortgages on District 
property to the amount of $24,600.00; and in other 
securities to the amount of $185,100.83 (R. 128), leav¬ 
ing $109,533.78 represented by cash in District of 
.Columbia banks, to the extent of $33,342.29, bills re¬ 
ceivable due by vendees and by members for equip¬ 
ment, $28,964.69 (R. 115), and cash in Virginia and 
Maryland banks to the amount of $76,141.49. 

(27th) On July 1st, 1936, this Revolving Fund 
amounted to $526,181.48 (R. 129). Of this $4,184.00 
was in tangible personal property upon which taxes to 
the amount of $63.75 were paid (See Exhibit D. 18, 
R. 16), $145,363.75 was invested in non-taxable Fed¬ 
eral, State and Municipal securities, leaving but $376,- 
623.03, subject to taxation under any circumstances. 
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This balance was invested in mortgages on District 
property to the amount of $23,032.50, and in other 
securities to the amount of $191,753.12 (R. ), 

making a total of $214,785.62. Of this but $2,246.87 
was in District banks. The balance was cash in banks 
in Maryland and Virginia, and $42,971.46 was in bills 
receivable and equipment, the latter to the amount of 
$4,184.00, above cited (R. 115). 

(28th) This Revolving Fund on July 1st, 1937, 
amounted to $564,718.99 (R .56) of which $185,355.95 
was invested in non-taxable Federal, State and Mu¬ 
nicipal securities (R. 129), and $8,795.00 was in tan¬ 
gible personal property assessed at $8,795.00, and 
upon which taxes at that rate were paid (See Exhibit 
E, R. 17), leaving but $370,568.04 of this Revolving 
Fund, which under any circumstance could have been 
subject to taxation. Of this $84,516.00 was in ac¬ 
counts receivable (R. 56). 

(29th) In July, 1935, the Association, being then 
advised and believing under the conditions stated 
that it was not liable for taxation on any of these in¬ 
tangibles, except so far as they were physically locat¬ 
ed within the District, or so connected with and aris¬ 
ing from the business activities then being actually 
conducted therein as to have ascribed to such intan¬ 
gibles a situs separate and apart from its domicile, 
and waiving any doubts in favor of the taxing au¬ 
thorities, it returned to the taxing authorities for taxa¬ 
tion all of its tangibles, in the amount of $6,064.00 (See 
Par. 26, supra), and such intangibles in the amount 
of $54,960.85, made up as follows: $19,980.00, the 
portion of Revolving Fund then physically within the 
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District of Columbia, and a balance of bills receivable 
arising from the purchase and resale of certain milk 
and cream which the Association was compelled to 
purchase in the open market from others than mem¬ 
bers in order to make deliveries it had promised on 
behalf of its members, but they were unable to make 
(R. 687), together with cash then on deposit within 
the District of Columbia. Upon this return the Board 
of taxing authorities for that year assessed an in¬ 
tangible tax of $274.80, which was paid in full on 
August 30th, 1935, and the tangible tax of $90.96 above 
mentioned, the two amounting to $365.76 (See Exhibit 
C. 17, R. 15), both of which were paid on August 30, 
1935 (R. 58). 

(30th) In like manner in July, 1936, the Associa¬ 
tion returned for taxation under the same circum¬ 
stances, its supposed taxable intangible property in 
the amount of $18,725.98, consisting of cash on hand 
and in banks in the District of Columbia, and ac¬ 
counts receivable arising as above stated, upon which 
the Board of Tax Appeals assessed intangible taxes 
in the amount of $93.62 for the fiscal year 1937, which 
with the taxes on the tangibles of $62.76, above men¬ 
tioned, aggregated $156.38, which was paid on Sep¬ 
tember 2nd, 1936 (See Exhibit D. 18, R. 16, 58). 

(31st) In July, 1937, it returned, under like cir¬ 
cumstances for taxation its tangibles of $8,795.00, its 
assumed taxable intangibles to the amount of $5,326.67, 
consisting of cash on hand and in banks in the Dis¬ 
trict of Columbia. The Board of Tax Appraisers as¬ 
sessed taxes on this return for the fiscal year 1938 in 
the amount of $153.91 on tangibles and $26.80 on 
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1 intangibles, which together aggregated $180.70, which 
was paid on September 27th, 1937 (Exhibit E. 19, R. 
17, 58). 

(32nd) On August 19th, 1938, after the Association 
had removed its offices and effects from the District, 
the Board of Tax Appraisers notified the Association 
that it had increased its assessment of its taxable in¬ 
tangibles held by the petitioner in the amount of $635,- 
131.00 for the fiscal year 1936; in the amount of $955,- 
241.00 for the fiscal year 1937, and in the amount of 
$1,241,462.00 for the fiscal year 1938 (See Rec. p. 13), 
and that the assessments were due and payable at 
once, and if an appeal was desired it must be taken to 
the Board of Tax Appeals within 90 days thereafter, 
and only after the tax had been paid, all of which was 
paid under protest in writing on September 15, 1938 
(See Rec. p. 19). 


Business Privilege Tax. 

The uncontradicted evidence in respect to the Busi¬ 
ness Privilege tax is believed to be as follows: 

(33rd) On or about October 6th, 1937, following the 
passage of the Revenue Act of 1937, D. C. Code, Title 
20, Sec. 970-(15) Supp. Ill, the Association being so 
advised made application to the Commissioners of the 
District for a business privilege license under the cir¬ 
cumstances above shown; of their having purchased 
comparatively small quantities of milk and cream from 
others than its members to meet contracts to make de¬ 
liveries promised by the Association in anticipation of 
being able to fill them from the producer’s supply (R. 
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p. 121), and paid the sum of $10.00 for the license, and 
made a return in writing of its business within the Dis¬ 
trict of Columbia for the calendar year 1936 on forms 
furnished for that purpose by the Commissioner, ac¬ 
companied by a detailed statement of its business 
methods, etc. (E. pp. 133-136), showing the receipt and 
retention by it of the one per cent per gallon on all milk 
delivered by its members amounting to the sum of 
$204,677.62 (R. p. 135), and in addition the gross 
sum of $124,815.19 for milk sold by it within the Dis¬ 
trict of Columbia not produced by its members and was 
assessed thereon by the proper assessing authorities 
of the District with a gross business privilege tax on 
the latter amount at the rate of 2/5ths of one per cent, 
aggregating $491.26 upon which it was given a credit 
by the sum of $153.91, for taxes previously paid on the 
tangible property above mentioned, leaving a net tax 
on such gross receipts in the amount of $337.35 (R. p. 
134), which petitioner subsequently paid in due time, 
on December 1, 1937, March 3, 1938 (See Ex. E. 20 R. 
18, 133-4). It accompanied this return with an expla¬ 
nation thereof (R. 135) which shows that of the sum 
of $204,677.62, collected as brokerage, $35,209.19 arose 
from members whose milk was never delivered within 
the district at all, and that the remaining $169,382.44 
arose from members whose milk was delivered by its 
producers directly to purchasers within the district, 
none of which ever came into the possession of the 
Association (R. pp. 135, 136). 

(34th) Notwithstanding this return; this assess¬ 
ment by the Assessor, and the payment of the taxes 
so assessed, the Business Privilege Tax Administra¬ 
tor for the District of Columbia on August 10th, 1938, 
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without previous notice, and after petitioner had re¬ 
moved from the District, notified the Association of 
the assessment of additional Business Privilege taxes 
against it for the fiscal year 1937, 1938, in the amount 
of $818.71, computed upon the item of $204,677.73, 
gross brokerage that is upon the gross brokerage de¬ 
ducted by the association from all of its members, in¬ 
cluding that for milk delivered by them to purchasers 
within, as well as that delivered without the District 
of Columbia, which additional tax aggregated the sum 
of $818.71 (See Ex. 20, R. p. 18). 

(35th) On September 15th, 1938, the petitioners 
under protest in writing, paid this re-assessed tax, 
which with the $14,159.17 increase of intangible taxes 
made the gross sum of $14,977.88. 

(36th) On November 8th, 1938, the petition filed 
with the Board of Tax Appeals its petition aforesaid, 
asking the cancellation of all of said assessments and 
the refund of the entire amount so paid and failing 
that for the reduction thereof according to law. (R. p. 
1 ). 

Not satisfied with this, however, the Board of Tax 
Appeals on initiative of the District, disregarded in 
their entirety both of the previous assessments based 
(1st) on the return by the Association of the gross 
sales by it of milk purchased by it from third persons, 
and the corrected assessments based on the gross com¬ 
missions of brokerage collected from its members, as¬ 
sessed an entirely new tax based on the gross sales 
made by the association of all milk sold by it whether 
purchased by it from third parties, or merely sold by 
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it as agent for its members, on the wholly unsupport¬ 
ed theory that the association was not acting as an 
agent or factor for its principal members but was en¬ 
gaged in the business of buying for its own account 
the product of its members and selling it for a profit. 

The gross sales so calculated aggregated $4,370,- 
206.63. Upon this gross sum the Board assessed an 
entirely new tax at the rate of 2/5ths of one per cent 
was assessed in the amount of $17,480.83, less the tan¬ 
gible property taxes paid, leaving a net new tax of 
$17,326.00, upon which it allowed as a credit the $339.25 
paid under the original assessment made by the Dis¬ 
trict and paid by the Association on December 1st, 
1937, and the $818.71 paid under protest on the cor¬ 
rected assessment as recalculated by the District Au¬ 
gust 10th, 1938, and thereby ascertained a further de¬ 
ficiency of $16,170.86, which it directed to be paid in 
addition to the $14,977.88 previously paid under pro¬ 
test (R. p. 71). 


3. Statutes Involved. 

The following are the statutes involved: 

Title 20 of the Code of the District of Columbia, as 
follows: 

“Section 752: All personal property in the Dis¬ 
trict # * subject to taxation to be listed and as¬ 

sessed at not less than the full and true value 
thereof in lawful money. ,, 

“Section 753. The assessor of the District # • * 
shall annually cause to be prepared a printed blank 
schedule of all tangible personal property • • • 
subject to taxation * * •, and a copy of said sched- 
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ule shall be delivered to any citizen applying there¬ 
for. Every person * # # in said District liable to 
taxation hereunder and every association, com¬ 
pany, executor, * * * holding personal property in 
trust liable to taxation hereunder shall * * * fill 
out the proper blanks # * # and make and sign an 
affidavit to the truth thereof * * * and THERE¬ 
UPON said board of personal tax appraisers, or 
any one of the members # * * shall assess said 
property at its fair cash value, and enter the same 

* * • upon said blanks * • # , and the amount thus 
ascertained shall be entered upon the books for 
taxation for each fiscal year * * *. Provided, that 
if any person * * * shall fail to make and deliver 

* * • within thirty days * * • the schedule of his 
or its said personal property * * * then the said 
board # * * shall without delay, from the best in¬ 
formation they can procure, make an assessment 
against such person * * * to which they shall add 
twenty percentum thereof * * * Provided further 
that if the said board of personal tax appraisers 
be not satisfied as to the correctness of the return 

* * # of personal property * # * said board may 
reject said return and * * * may from the best in¬ 
formation he or they can procure # * * assess the 
same in such amount as may seem just; and notice 
of the rejection of the sworn return shall be given 
to the party interested * * 

* ‘ Section 754. The moneys and credits of any per¬ 
son • * * shall be scheduled and appraised in the 
manner provided by Sec. 753 * * * and as taxes on 
said moneys and credits there shall be paid to the 
tax collector * * * not less than five-tenths of 1 per¬ 
centum of the value thereof.” 

“Sect. 757. Returns of all personal property * * * 
shall be made in the. month of July in the fiscal 
year in which the assessment is levied and the 
value of such property shall be made as of the first 
day of that month * * * Provided, that this section 
shall be effective during March 1929 * • V’ 
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“Sect. 758. * ## 

If any person neglects * * # to file a return of 
personal property as required by law * * * the 
Board of Commissioners may, by petition to the 
Supreme Court of the District * * * compel the 
filing of a sworn return * * *.” 

Sec. 769. * * # If at any time within any cur¬ 
rent year, property subject to taxation under the 
provisions of this section shall have been omitted 
from assessment, said board of personal-tax-ap- 
praisers shall immediately proceed to assess the 
same for the then current year, giving notice in 
writing to the persons or corporations so assessed, 
who shall have a right of appeal within ten days 
from date of said notice * # V’ 

Also the following section from Title VI of the District 

of Columbia Revenue Act of 1937—appearing under 

Title 20 D. C. Code Sup. Ill, Sec. 970 -970(15). 

“Sec. 970 (1) (d) The term ‘business’ shall include 
the carrying on # * * for gain or economic bene¬ 
fit, either direct or indirect, any trade, business, 
profession, vocation, or commercial activity in or 
on privately owned property, and in or on prop¬ 
erty owned by the United States, not in¬ 
cluding, however * • * any individual as an em¬ 
ployee for wages, salary or commission. ’ ’ 

“970 ( 2) (a) No person shall engage in or carry 
on any business in the District of Columbia # # * 
without having first obtained a license so to do 
from the Commissioners.” 

“Sec. 970 (4). Every person subject to the tax 
hereunder, shall, within thirty days after the 
approval of this Act, furnish to the assessor on a 
form prescribed # # * a statement under oath show¬ 
ing the gross receipts of the taxpayer during the 
preceding calendar year, which said return shall 
contain such other information as the Commis¬ 
sioners may deem necessary * * *. 

The Commissioners are authorized and empow¬ 
ered to extend for cause shown the time for filing 
a return for a period not exceeding thirty days.” 
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“Sec. 970 (5) For the privilege of engaging in 
business in the District of Columbia, each person 

• * * for the fiscal year 1937-1938 shall pay a tax 
equal to two-fifths of 1 percentum of the gross re¬ 
ceipts in excess of $2,000.00 derived from such 
business for the calendar year 1936; Provided 

* # * that the tax * * * shall be payable only upon 
the gross commissions of any person engaged in 
the business of a broker or agent, and shall not be 
payable upon the funds of his principal, of which 
he is a mere conduit.” 

“Sec. 970 (8) If a return * * * is insufficient and 
the maker fails to file a * * * sufficient return with¬ 
in 20 days after * * # the assessor shall determine 
the amount of the tax * * *. The assessor shall 
give notice of such determination to the person 
liable, and such determination shall finally and ir¬ 
revocably fix the tax unless the person * * • with¬ 
in fifteen days apply to the Board of Equalization 
and review * * 

“Sec. 970 (9) Any person failing to file a return 
or corrected return within the time required by 
this title shall be subject to a penalty of 10 per¬ 
centum of the tax due plus 5 percentum of such 
tax for each month of delay or fraction thereof.’’ 

“Sec. 970(11) The taxes levied hereunder and 
penalties may be collected by the collector of taxes 
of the District of Columbia in the manner pro¬ 
vided by law for the collection of taxes due the 
District of Columbia on personal property in force 
at the time of such collection.” 

“Section 1265 (3) Virginia Code, provides: 

“Five or more persons engaged in the production 
of agricultural products may form a non-profit co¬ 
operative association, with or without capital 
stock, under the provisions of this Act.” 

“Sec. 1265 (2Q) * * * (a) Agricultural producers 
and cooperative corporations, organized in other 
states under the laws similar to this act, shall be 
licensed to do business in this state when they 
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shall have complied with the general laws of this 
state, prescribing the terms and conditions upon 
which foreign corporations may be licensed * * • 
provided, however, they shall be required to pay 
only the license fees and filing fees prescribed by 
this Act for corporations and associations organ¬ 
ized hereunder.” 

“(b) Such * * * cooperative corporations # * * 
organized in other states under laws generally sim¬ 
ilar to this act and licensed * * * in this state as 
hereinabove provided shall be allowed to carry on 
any proper activities * # * in this state, and all 
contracts which could be made by any association 
incorporated hereunder, made by or with such co- 
operative-corporations * # * so organized * * * 
shall be legal and valid and enforceable in this 
state, and such associations shall be entitled to all 
of the rights, powers, privileges and remedies set 
forth in this act.” 

“1265 (30) Each association organized hereunder 
shall pay an annual license fee of ten dollars 
($10.00), but shall be exempt from all license taxes, 
or taxes upon capital stock or reserve funds held 
by it” 


Article 23, Sec. 419 Ann. Code of Maryland pro¬ 
vides : 

‘ ‘ Section 419. The following terms, whenever used 
in this Act, shall be construed as follows: 

(a) ‘Members’ shall mean one who owns stock 
in a corporation or association organized with 
capital stock or one who holds a certificate of mem¬ 
bership in a corporation or an association organ¬ 
ized without capital stock. 

(b) ‘Cooperative’ as applied to corporations or 
associations, shall mean that the following prin¬ 
ciples are adopted and used by such corporations 
or associations: 

That such associations are operated for the mu¬ 
tual benefit of the members * * * and conform to the 
following requirements: 
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First: That no member * * * is allowed more 
than one vote * # 

Second: That the Association does not pay div¬ 
idends on stock or membership capital in excess of 
eight percent per annum. 

Third: That the association shall not deal in 
products of non-members to an amount greater in 
value than such as are handled by it for members. 

Fourth: Proceeds from the business of such 
Association after paying of any necessary' ex¬ 
penses and authorized deductions are distributed 
to the members in proportion to the volume of busi¬ 
ness transacted by said members with the Associ¬ 
ation/ ’ 

“Section 441. Any association organized under 
this Act, as agent to sell the products of members, 
may operate upon a non-profit basis by contract¬ 
ing to pay the members, for products sold by said 
members to or through the association, the resale 
price minus a uniform charge to cover the expenses 
involved * * # ; resale price to be the actual resale 
price, or to be based upon the average price dur¬ 
ing any period for products of the same type and 
quality; the uniform charge for expense to be 
specified in the contract or made otherwise ascer¬ 
tainable or left for determination by the direc¬ 
tors.’ ’ 

U. S. Code, Title 12, Sec. 1141 (j): 

“Sec. 1141 (j) As used in this subchapter the term 
‘cooperative association’ means any association in 
which farmers act together in collectively process¬ 
ing, preparing for market, handling and/or mar¬ 
keting the farm products of persons so engaged 
and also means any association in which farmers 
act together in collectively purchasing, testing, 
grading and/or processing their farm supplies; 
Provided, however, that such associations are op¬ 
erated for the mutual benefit of the members there¬ 
of as such producers or purchasers and conform 
to one or both of the following requirements: 
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First: That no member * * * is allowed more 
than one vote * ' *. 

Second: That the association does not pay div¬ 
idends on stock or membership capital in excess of 
8 percentum per annum.” 

U. S. Code, Title 12, Sec. 1141 (j) Supp. IV. 

• • • • • 

“Sec. (a) * * * As used in this subchapter the 
term ‘cooperative association’ means any associa¬ 
tion in which farmers act together * * * handling 
and/or marketing the farm products of persons 
so engaged, and * * * in which farmers act to¬ 
gether in * * * grading, * * * distributing and/or 
furnishing farm supplies and/or farm business 
services: Provided, however, that such associations 
are operated for the mutual benefit of the mem¬ 
bers thereof as such producers and purchasers 
and conform to one or both of the following re¬ 
quirements : 

First: That no member of the association is 
allowed more than one vote * * * and 

Second: That the association does not pay div¬ 
idends on stock or membership capital in excess of 
8 percentum per annum. 

And in any case to the following: 

Third: That the association shall not deal in 
farm products, farm supplies and farm business 
services with or for nonmembers in an amount 
greater in value than the total amount of such bus¬ 
iness transacted by it with or for members * * 

U. S. Code Title 7, Section 608 (c) (5) Supp. IV. 
“Sec. 608 (c) (5) # * * In the case of milk and its 
products, orders issued pursuant to this section 
shall contain one or more of the following terms 
and conditions and (except as provided in sub-sec¬ 
tion (7)) and no others: 

(a) Classifying milk in accordance with the 
form in which, or the purpose for which it is used, 
and fixing, or providing a method for fixing, mini¬ 
mum prices for each such use classification, which 
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all handlers shall pay, for milk purchased from 
producers or associations of producers- Such 
prices shall be uniform as to all handlers, subject 
only to adjustments for (1) volume, market, and 
production differentials customarily applied by 
the handlers subject to such order. 

(2) The grade or quality of the milk purchased 
and 

(3) The locations at which delivery of such milk 
or any use classification thereof is made to such 
handlers. • • •” 

“(12) Whenever * * • the Secretary is required 
to determine the approval or disapproval of pro¬ 
ducers * * * the Secretary shall consider the ap¬ 
proval or disapproval by any cooperative associ¬ 
ation of producers, * * * as the approval or dis¬ 
approval of the producers who are members of, 
stockholders in, or under contract with, such co¬ 
operative association of producers.” 

U. S. Code Title 7—Section 291: 

“• * * Persons engaged in the production of agri¬ 
cultural products * • # may act together in asso¬ 
ciations, corporate or otherwise, with or without 
capital stock, in collectively * * * handling and 
marketing in interstate and foreign commerce, 
such products * * *, and such associations and their 
members may make the necessary contracts and 
agreements to effect such purposes; Provided, 
however, that such associations are operated for 
the mutual benefit of the members thereof, as such 
producers, and conform to one or both of the fol¬ 
lowing requirements: 

First: That no member of the association is al¬ 
lowed more than one vote. * * * 

Second: That the association does not pay div¬ 
idends on stock or membership capital in excess of 
8 percentum per annum. 

And in any case to the following: 

‘Third: That the association shall not deal in 
the products of nonmembers to an amount greater 
in value than such as are handled bv it for mem¬ 
bers.’ ” 
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4. Statement of Points. 

Point One. All of the attempted re-assessments of 
taxes, whether on intangibles or Business Privilege, 
were absolutely null and void for lack of authority. 

Point Two. The petitioner is a non-profit agency 
and not a proprietary co-operative. 

Point Three. The “Revolving Fund” comprised 
all of the property, tangible and intangible, over which 
petitioner had any right or control. 

Point Four. The intangibles assessed to the asso¬ 
ciation as “Accounts Receivable from Dealers” were 
not the property of the association, and not taxable to 
it. 


Point Five. No part of the “Revolving Fund” was 
taxable to the petitioner. 

Point Six. The petitioner was liable to neither the 
re-assessment of the Business Privilege Tax, attempt¬ 
ed by the Assessor, nor the increase thereof as made 
by the Board of Tax Appraisers. 

5. Summary of Argument. 

First : All of the attempted re-assessments are ab¬ 
solutely null and void because the petitioner made re¬ 
turns in due course of the required schedules for each 
of the years in question, which were accepted and taxes 
assessed and collected thereon in accordance there¬ 
with, and no re-assessments or corrections were at- 
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tempted within the then current fiscal years, respec¬ 
tively. 

Second: The petitioner is purely a non-profit agen¬ 
cy and not a proprietary cooperative association. 

Third: The “Revolving Fund” of the petitioner, 
adopted by the Board of Tax Appeals as its basis for 
ascertaining all petitioner’s taxable intangibles, as 
well as those not taxable, comprise not only the value 
of all of the intangibles over which it was entitled to 
exercise any control (exclusive, how’ever, of the items 
assessed separately by the Board and taxed as “ac¬ 
counts receivable from dealers”) but it also embraced 
all the tangible property held by the petitioner. 

These two points, two and three, are to an extent 
inter-dependent and essential to a greater or less de¬ 
gree to the argument of all of the three remaining 
points, four, five and six. The attention of the Court 
is specially requested to each of them. (1st) the pure¬ 
ly non-profit agency, and non-proprietary character of 
the petitioner, and (2nd) the composition of the “Re¬ 
volving Fund,” and what is embraced therein, and 
(3rd) the difference in the control of the Association 
over its “Revolving Fund” and over the “accounts re¬ 
ceivable from dealers.” 

It is the conviction of counsel for petitioner that the 
misconception of the Board of Tax Appeals in regard 
to these points is largely, if not entirely, responsible 
for the erroneous result arrived at by the Board of 
Tax Appeals. 
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Foubth: The intangibles designated and taxed as 
“accounts receivable from dealers” bv the Board were 
the property of the several members of the associa¬ 
tion, over which the petitioner had no right of control 
beyond a duty to collect and disburse them, directly 
and immediately to its several members less only its 
authorized brokerage deduction limited to one cent 
per gallon. Therefore these funds were not taxable 
to the Association. 

The intangibles taxed under this classification are 
quite separate and distinct from those embraced in 
the “Revolving Fund” and are not to be confused 
therewith. 

Fifth: (a) By reason of the facts shown under 
points two and three the Association is not the owner 
in law or equity of any of the assets embraced in the 
“Revolving Fund.” 


(b) That none of it not returned by the Association 
had a business situs in the District of Columbia, and it 
was beyond the jurisdictional power of the Federal 
Government to authorize their taxation for local mu¬ 
nicipal purposes. 

(c) That Congress never intended to tax such in¬ 
tangibles in the hands of this Association, which is 
neither a resident of or domiciled within the District, 

and 

(d) Assuming that the entire “Revolving Fund” 
other than that invested in Federal, State and Munic- 
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ipal securities was taxable, the same has been doubly 
taxed for each of the three years, as shown under Point 
Three as follows: 


1935 . $35,078.00 

1936 . 47,105.00 

1937 . 93,361.13 


Total duplication in the Revolving Fund.. $175,544.59 

Sixth: That the Association being a purely non¬ 
profit agency and non-proprietary is not liable for any 
Business Privilege tax on its brokerage, which was 
assessed and has been paid under protest in the sum 
of $1818.71, and not being a purchaser of the milk of 
its members is not liable for the additional taxes as¬ 
sessed against it by the Board under that theory in the 
sum of $16,170.86, and is not liable for any of the penal¬ 
ties also undertaken to be assessed against it. 

ARGUMENT. 

POINT ONE. 

The re-assessments of petitioner's intangibles for 
taxation for the fiscal years 1936,1937 and 1938 made 
in August, 1938, were each without warrant of law 
and void, as was also the re-assessment of August 
10th, 1938 of its Business Privilege Tax for the year 
1938. 

The petitioner made due return of its intangibles for 
taxation in July of each year. Each was accepted. 
Taxes were duly assessed in due course on each and 
paid. No attempt was made to alter either assessment 
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until after each and all had been paid, and the peti¬ 
tioner had removed its office from the District back to 
the state of its domicile. The assessors thereafter on 
August 10th, 1938, wrote the Association that it had 
increased its assessment of its business privilege tax 
for the fiscal year 1937-1938, originally assessed at 
$336.35 to $1156.06, leaving a balance of $818.71 yet to 
be paid (R. 14 and 18), and on August 18th, 1938, that 
they had increased the intangible assessments for the 
fiscal years 1936,1937 and 1938, respectively, in the fol¬ 
lowing amounts: 

“1936 additional assessments_$ 635,131.00 

1937 additional assessments_ 955,241.00 

1938 additional assessments_ 1,241,462.00” 

and imposed taxes accordingly. 

This notice was accompanied with the admonition 
‘ ‘ These assessments are due and payable at once, and 
if appeal is desired from the amount assessed against 
you such appeal should be filed with the Board of Tax 
Appeals within 90 days from the date of these bills and 
only after the tax has been paid” (Rec. p. 13). Also 
enclosed were the “corrected notices of assesments”, 
each showing the credits allowed for the original taxes 
as assessed and paid and each endorsed “Held up /by 
the Board August, 1938” (R. 15, 16, 17). These re¬ 
assessed taxes were subsequently paid by the Associa¬ 
tion under protest in writing on September 16th, 1938 
(See written protest R. 19). 

This Court in Tumulty v. District of Columbia, 69 
App. D. C. 254,102 Fed. 716 LXVIIW. L. R. p. 142 held 
that the only power for the re-assessment of personal 
property, under which this assessment could be justi- 
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fied, was in D. C. Code Title 20, Sec. 751, et seq., saying 
(W. L. R. p. 143): 

“Under the taxing statute of the District of Co¬ 
lumbia • * * every person liable for personal 
property taxes is required to prepare and file a 
schedule of the personal property owned on that 
date. Thereupon the Board of personal tax ap¬ 
praisers * • * assess the property at its fair cash 
value, and the amount thus ascertained is entered 
upon the books for taxation for that fiscal year. 
If any person shall fail to make return of the re¬ 
quired schedule in July the board of personal tax 
appraisers shall ‘ without delay from the best in¬ 
formation they can procure make an assessment 
against such person * # * to which they shall add 
twenty per cent thereof’ • # # . If a return has 
been filed and the Board is not satisfied * # * it 
may reject the return and assess the property in 
such amount as may to them seem just. Notice of 
the rejection • • * shall be given to the party in¬ 
terested * * *, whereupon there is a right of ap¬ 
peal from the appraiser’s action to the board of 
personal tax appeals within 15 days * * (Citing 
20 D. C. 1929 Code, Sec. 753). 


The return was made and accepted. None of the 
steps to justify a re-assessment were taken. 


The opinion proceeds page 144: 

“If the property subject to taxes shall have been 
omitted from assessment the board of personal tax 
appraisers shall immediately proceed to assess the 
same for the then current year, giving notice in 
writing to the ‘persons or corporations so assess¬ 
ed, who shall have a right of appeal within ten 
days from the date of the notice’ [See Code. Sect. 
769 in part]. 

“ ‘If at any time within any current year prop¬ 
erty subject to taxation under the provisions of 
the section shall have been omitted from assess¬ 
ment, said board of personal tax appraisers shall 
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immediately proceed to assess the same for the 
then current year, giving notice in writing to the 
persons or corporations so assessed, who shall 
have a right to appeal within ten days from date 
of said notice’. 

“In aid of this duty to assess property omitted 
from the assessment there is statutory procedure 
for compelling the filing of a sworn return when 
from the best information obtainable a satisfac¬ 
tory basis for the assessment is not afford¬ 
ed # * 


None of these things were even attempted after the 
lapse of each of the then current years involved. 


This court further said, after quoting Section 758 
and contrasting its provisions with Section 696, Title 
20, providing for the assessment of real property: 

“From this review of the statutes * * * it is very 
evident that Congress has outlined a different pro¬ 
cedure for real and personal property. The per- 
.. sonal property tax is a definite charge against the 
owner of the property and the real property tax is 
a definite charge against the property itself. These 
studied differences in method between real and 
personal property assessments were made, at least 
partially, because of the nature of the property to 
be taxed # * V 

On the other hand, personalty, because of its mo¬ 
bility and the fact that a record title is not neces¬ 
sary, may change hands very quickly and often. 
Its very mobility, coupled with its lack of perma¬ 
nency, indicates the necessity of putting an added 
alertness in its assessment upon the taxing author¬ 
ities. Thus, if a return is filed by a taxpayer the 
board shall assess the property at its fair cash 
value. If the value declared by the owner does 
not satisfy the return and thereupon assess the 
true value of the property, in which event the no¬ 
tice of rejection of the return should be given to 
the party interested * • *, whereupon the owner 
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shall have a right of appeal * * *. If no return 
is made, or if a return is made and property is 
not listed thereon, and the property is omitted 
from assessment, it must be assessed by the board 
within the current year, with notice given in writ¬ 
ing to the owner of the property so assessed, who 
shall have a right of appeal within ten days from 
the date of the notice. The statute expressly lim¬ 
its the assessment in any event within the year, 
and puts the active duty upon the taxing author¬ 
ities to see that the property is assessed properly. 
It is a rule without exception, that if a proper tax 
assessment is not properly made there is no proper 
basis for a tax, and a tax attempted to be collected 
is void .” 


The Supreme Court of Appeals of Virginia in Bray 
v. Landergren, 161 Va. 699, 713, speaking of the utter 
invalidity of a void judgment even of a court of general 
jurisdiction said: “When a judgment is declared to be 
void, the possibilities of language have been exhausted. 

It may be assailed anywhere at any time and in any 

_ 

court/’ citing Barnes v. American Fert. Co., 144 Va. 
692 and 33 C. J. 1072, Sec. 34. A fortiori this principle 
applies to the action of a mere administrative board. 
This Court, in the Tumulty case, supra, applied the 
same rule, citing many authorities to support its ap¬ 
plication: Clark v. Wells, 203 IT. S. 164, U. S. v. Walk¬ 
er, 109 U. S. 258, Windsor v. McVeigh, 93 U. S. 274, 
Missouri v. Title Guaranty, etc., Co., 72 Fed. 2nd 
595, saying on page 148: 

“This is the rule as regards judgments and neces¬ 
sarily would control an assessment which while 
partaking of the nature does not possess the dig¬ 
nity of a judgment, as we have shown. There can 
be no doubt that the tax claim in the present case 
was utterly void.” 

and thereby exhausted “the possibilities of language” 
in that respect. 
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There has been no change in these statutes. 


Again the court said on page 146: 

“But it is a well-known rule of law that in the ab¬ 
sence of statutory provision for reassessment for 
prior years, none com validly be made. * * # When 
property has once been finally assessed it cannot 
again be assessed (Citing cases). It is not the pol¬ 
icy of the law to favor reassessments. Unless the 
* 

taxing statute expressly provides for a reassess¬ 
ment such action is void. State v. April Fool Gold 
Min. Co., 64 P. 3; 26 Nev. 87.” 

“If the property has been validly assessed against 
its owner, the liability becomes final, there is no 
power in the statute for a revision of the assess¬ 
ment or the reassessment of the property. The 
property which was not assessed regularly * * # 
was not assessed against a person. If it were, it 
could not be reassessed under the authorities just 
cited. The statute requires the assessment of per¬ 
sonalty to be made against the person owning it. 
Hence this was an invalid assessment and a mere 
nullity. Within the current year it could have been 
assessed against its owner as omitted property. 
No such assessment was made, and none attempted 
until the expiration of the last fiscal year, when 
subsequent to September 20, 1933, the attempt to 
assess it against the company in the manner de¬ 
tailed took place. Such attempt did not create a 
tax liability.” * * * Holly Sugar Corp. v. Board 
of Comrs., 10 F. (2nd) 506.” 


The same rule was again applied by this Court in 
Hunt v. District of Columbia, decided in November, 

1939, 108 Fed. 2nd 10, 70 D. C. App. [not yet 

published] LXVII, W. L. R. p. 1186. 


In that case the petitioner was domiciled in the Dis¬ 
trict of Columbia on July 1st, 1937, and was the owner 
of certain intangible personal property consisting of 
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money, shares of stock and other shares of stock in 
the possession of a broker. 


This Court there said: 

“The District of Columbia laws require that every 
resident shall file with the Assessor of the District 
a tax xeturn as of July 1 of each year, containing 
a trui. statement of his personal property for the 
purpose of taxation # * * Title 20 D. C. Code, 
Sects. 753, 757. 

Petitioner duly filed his return on the form and 
in the manner required by the Assessor of the Dis¬ 
trict. The item in question was shown on the re¬ 
turn as follows: ‘Equity in stock and bonds being 
bought on margin $33,277.73 * * * * Petitioner 
was assessed on his return and the amount ascer¬ 
tained by the Board of Personal Tax Appraisers 
to be due was entered upon the tax books for the 
year in question, and petitioner was duly notified 
and demand made for the payment of the tax in ac¬ 
cordance with the statutory provisions. Petition¬ 
er paid in two installments as required by law, but 
some three months after the first payment [and 
within the current fiscal year] the corporation 
counsel ruled that stocks held on margin were 
properly taxable on their full value. Upon receipt 
of this opinion, the Board of Personal Tax Ap¬ 
praisers ‘dug out’ of the files all returns to which 
the opinion was applicable, and made reassess¬ 
ments on the new basis. Petitioner was notified to 
supplement the information contained in his re¬ 
turn, and upon compliance was billed accordingly. 
Subsequently under threat of distraint, he paid the 
additional tax under protest and brought this pro¬ 
ceeding to recover in the Board of Tax Appeals for 
the District of Columbia under the provisions of 
Sec. 6 Title IX of the D. C. Revenue Act of 1937 
50 Stats. 673; as amended, 52 Stats. 356, 374, Title 
20 D. C. Code 1929, Supp. IV. Sec. 977. 

“The decision was against him, and he then ap¬ 
pealed to this court. The question we have to de¬ 
cide is whether the new assessment was without 
authority of law. Both sides agree that the de- 



45 


cision turns upon the provision of Sec. 769. Title 
20 D. C. Code 1929, as follows: 

‘If at any time within any current year prop¬ 
erty subject to taxation under the provisions of 
this section shall have been omitted from assess¬ 
ment, said Board of Personal tax appraisers shall 
immediately proceed to assess the same for the 
then current year, giving notice in writing to per¬ 
sons or corporations so assessed, who shall have a 
right of appeal * * * ’ 

“And with this statement of the issue we are in 
accord, for no other provision authorizes any sup¬ 
plemental or amended assessment after the tax¬ 
payers’ return has been accepted and used as the 
basis of a completed original assessment. As we 
said in Tumulty v. District of Co., 67 Wash. Law 
Rep. 142,102 F. (2d) 254, at p. 271: ‘When prop¬ 
erty has once been finally assessed it cannot be 
again assessed. Commonwealth v. Robinson, Nor¬ 
ton & Co. v. Graves Admr., 165 Ky. 676; 178 S. W. 
1035. It is not the policy of the law to favor re¬ 
assessments. Unless the taxing statute expressly 
provides for a reassessment such action is void. 
State v. April Fool Gold Min. Co., 26 Nev. 87, 64 
Pac. 3. If the property has been validly assessed 
against its owner the liability becomes final, there 
is no power in the statute for a revision of the 
assessment or the reassessment of the property. 
People’s Sav. Bank v. Layman, 134 Fed. 635; See 
also Cooley Vol. 3 on Taxation (4 Ed. 1924) Secs. 
1054, 1077.’’ 


In that particular case, contrary to the facts in the 
case at bar, the attempt to correct this assessment was 
made within the then current year. The petitioner 
contended that the reassessment was not on property 
subject to taxation and omitted, but on property in¬ 
cluded in the return, assessed and duly taxed, while 
the District contended that the original assessment was 
based upon incomplete returns, and that this constitut¬ 
ed an omission to the extent that the return was in- 
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complete and that consequently the shares of stock 
upon which the assessment in question was made were 
“omitted” from the return and likewise from the orig¬ 
inal assessment. 

Passing on this attempted distinction this Court said 
at page 1187: 

“The rule approved by the great weight of author¬ 
ity in this country is that the power to assess ‘ omit¬ 
ted property’ does not carry' with it the power to 
revalue property already assessed (Citing many 
cases). 

And continues: 

“The laws in relation to taxation of personal prop¬ 
erty in the District of Columbia for the year in 
question require that the Assessor of Taxes an¬ 
nually prepare a printed blank schedule of all tan¬ 
gible personal property and all intangible person¬ 
alty subject to taxation in the District # • * that 
when the schedule is ready for delivery, notice 
thereof be given by advertisement in a newspaper 
published in the District of Columbia, and a copy 
of the schedule be delivered to any citizen apply¬ 
ing therefor at the office of the assessor * * *. 

The citizen is required within thirty days * * • 
to fully and truthfully fill out the blanks, showing 
the amount and value of his taxable property as 
of July 1st of the year in question, to sign the 
same, and make affidavit to the truth thereof [all 
of this was done in this case in due time]. When 
this is done the Board of Personal-Tax-Apprais¬ 
ers, or any one of the members thereof, is required 
to assess the property at its fair cash value , upon 
the blanks provided for that purpose * * * and 
the tax so ascertained to be due is payable in two 
equal installments in the months of September 
and March succeeding. If the Board is not satis¬ 
fied as to the correctness of the return, it may re¬ 
ject it and from the best information at hand assess 
the taxpayer in such amount as seems just, and 
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must give him notice of rejection with the right of 
appeal. If the citizen refuses to file the return and 
the information at hand does not afford a satis¬ 
factory basis for assessment, the commissioners of 
the District of Columbia may apply to the United 
States District Court for an order compelling the 
filing of a sworn return.’’ 


The court concluded: 

“We are bound to hold that the assessment was ir¬ 
regular and without authority of law.” 

It would appear clearly from this statement and from 
these decisions that the Board of Tax Appraisers was 
without authority of law to make any such reassess¬ 
ment or to assess any taxes based on such reassess¬ 
ment. 

If this is true it is conclusive of this case, so far as 
it involves any reassessment of taxes on the intangibles 
in the hands of this petition. 


But the same principles apply with even greater 
force to the “business privilege tax” which is an ex¬ 
cise tax on the privilege of conducting business for a 
profit during the then current year. It is quite essen¬ 
tial to the successful conduct of any business to know 
what its current cost is. It might be disastrous to wait 
until next vear to ascertain what the excise taxes for 
last vear were to be. 

There is no provision for the reassessment of these 
taxes anv more than there is for the reassessment of 
taxes on personalty. On the contrary the previous 
returns by the taxpayer and the assessment of the taxes 
thereon parallel those applicable to assessment of per- 
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sonal taxes throughout. The District of Columbia 
Revenue Act of 1937 D. C. Code 1929 Sup. Ill, Title 20 
Sec. 970 (7) made the taxes due thirty days from ap¬ 
proval of the act and payable without penalty in two 
installments; and if not paid “within the month’’ it be¬ 
came “in arrears and delinquent” and stated penalties 
attached. Sec. 8 D. C. Code Sup. Ill Title 20 970 (8) 
provides if the return was not filed or if filed is incor¬ 
rect or insufficient, and the maker fails to file a cor¬ 
rected or sufficient return within 20 days after notice 
from the assessor, that the assessor should determine 
the amount of the tax due from such information as he 
could obtain, and give notice thereof to the person 
liable and that such determination should “finally and 
irrevocably fix the tax, unless within 15 days after the 
notice the person taxed applied to the Board of Equal¬ 
ization and Review for a review. 

Section 970 (9) prescribed a penalty for delay or 
failure to file a return, or corrected return. Sec. 
970 (10) provided for notice by mail, while Sec. 11, pro¬ 
vides that the taxes levied hereunder and penalties 
may be collected in the manner provided by law for 
the collection of taxes due the District of Columbia on 
personal property, all in substantial conformity with 
the provisions for assessment of tax on personal prop¬ 
erty discussed by this court in two cases cited above. 
It is thus clear that there is no reason for applying to 
the Business Privilege Tax a rule less rigid than that 
applied by this Court to the attempted reassessments of 
taxes on personalty in the cases cited. 

It is also clear that if this rule is applied that all of 
the taxes paid under protest must be refunded, and the 
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so-called “additional tax” sought to be assessed by 
the Board of Tax Appeals must be vacated, and the 
necessity of examining any of the other points herein¬ 
after discussed will be avoided. 

POINT TWO. 

The Maryland and Virginia Milk Producers’ Asso¬ 
ciation is an agency and not a proprietary association, 
or corporation; is organized not for profit, but only 
for service to its members, (all non-residents), at 
actual cost under the cooperative marketing laws of 
Maryland, domesticated in Virginia under like laws 
by concurrent legislation, both State and Federal 
throughout the United States and engaged only in 
interstate commerce in the District. 

The distinction between “agency” and “propri¬ 
etary” cooperatives is recognized and provided for 
in the Maryland Statute under which it is organized. 

Sec. 419 Art. 23 requires that no member be allowed 
but one vote; all are to be “operated” for the mutual 
benefit of the members, and that all “proceeds from the 
business * * * after paying all necessary expenses 
and authorized deductions are distributed to members 
in proportion to the volume of business transacted by 
said members”. 

Sec. 441 provides: Associations organized there¬ 
under 

“may operate upon a non-pro fit basis by contract¬ 
ing to pay the members for products sold by said 
members * * * the resale price minus a uniform 
charge to cover the expenses in the handling of 
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said products * * * based upon the average price 
# * * for products of the same type and quality; 
the uniform charge for expense to be specified in 
the contract or made otherwise ascertainable or 
left for determination by the directors.’’ 


The evidence shows that these standards are rigidly 
adhered to both in form and substance by the associa¬ 
tion. 


Article 1 of the By-Laws (R. 30) clearly state this 
purpose, Article XIV (R. 38) par. (a) is headed “Not a 
profit corporation” and declares it is organized for 
“mutual help without capital stock * # # serving its 
members only” under uniform rules and regulations, 
to be prescribed by its directors; Par. (b) “that all 
members having voting powers and property rights on 
the same basis * * * in accordance with general 
rules”; and all “agree to * * * abide by all rules, 
resolutions and by-laws with reference to the produc¬ 
tion, handling and marketing of their milk * * * agree 
to sign the standard marketing agreement current at 
the time”; par. (f) (R. 40) provides: 

“All expense of maintaining the association, in¬ 
cluding among other things, rents, salaries, taxes, 
insurance, office and inspection expenses, advertis¬ 
ing reserves for betterments, experiments, organ¬ 
ization and the like, shall be met from charges pro¬ 
vided in the marketing agreements. Any surplus 
over and above the actual expenditures, reserves 
and obligations # * * shall be conclusively pre¬ 
sumed to be a surplus rising out of the associa¬ 
tion’s deductions, and any such surplus may in 
the discretion of the board at cmy time be divided 
among the members on the basis of the value of the 
milk delivered by them under said marketing 
agreements as a return of the portion of said as¬ 
sociation deductions * # V’ 
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The measure of the duties and rights of the Associa¬ 
tion and of the members, both as between themselves 
severally, and between themselves collectively, and the 
association as a separate entity, are clearly set out in 
the standard current marketing contract (R. 20). It 
distinctly shows the purely agency or representative 
character of the powers and duties of the association, 
and that though its powers are broad and comprehen¬ 
sive no sale of the members products to be the associa¬ 
tions, and that no transfer of the producer’s interest 
in the proceeds of any sales made by it, over and above 
actual operating expenses is contemplated or envision¬ 
ed or can be consistently enforced. 

Under par. 1 (R. 21) each producer “agrees to con¬ 
sign to the association, or in accordance with its in¬ 
structions, all milk and/or cream produced” on his 
farm during the life of the contract. Under par. 2 (R. 
22) the Association agrees to sell or dispose of the milk 
and/or cream: 

“so consigned to the best advantage in its power, 
and remit the proceeds thereof to the producer, 
less the deductions hereinafter mentioned, and sub¬ 
ject to the differentials [as between members] es¬ 
tablished from time to time under the provisions 
of paragraphs 3 and 4.” 


Par. 3 requires the Association to deduct from the 
proceeds of all such sales: 

“such uniform charges as it makes to other pro¬ 
ducer-members • * * for like services • • * which 
may be necessary to meet its proper proportion of 
the expenses incurred or to be incurred by the as¬ 
sociation # * to cover operating expenses, in¬ 
terest, overhead, depreciation, all obligations # * 

reasonable reserves * * * provided, however, the 
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total of all deductions, made under this paragraph, 
shall not in the aggregate exceed the rate of one 
cent per gallon.’’ 

These provisions of the statute, the by-laws and this 
contract clearly show that the Association merely acts, 
and is only empowered to act as the agent or factor of 
the members in selling milk produced by them several¬ 
ly, and is required to divide the net proceeds among 
them according to the quantity and quality and certain 
differentials, universally recognized as essential in con¬ 
ducting such pools, to preserve to each member a just 
share of the higher prices obtainable for milk to be 
used for certain purposes; to protect the market avail¬ 
able for such uses from the competition of their own 
surpluses not needed for such use, which would other¬ 
wise exist between the several producer-members them¬ 
selves, if each, as an individual undertook to market 
separately his individual milk—a perishable product 
which must be gotten off the farm the day it is produced 
or be allowed to perish. This is one of the great evils 
the cooperative marketing movement is aimed at, 
especially in respect to milk production, and which it 
seeks to cure. 

The cross examination of the witnesses by the Board 
of Tax Appeals seemed to be based upon the mistaken 
idea that because the establishment of a basic quota 
for “fluid milk” for the several producers, which if 
exceeded might cause such excess or a proportion of it, 
produced for instance by producer A to be accounted 
for to him at the lesser (the surplus) price, even though 
all the milk delivered by producer A was actually sold 
as fluid milk, while producer B would be paid fluid milk 
prices for all or a part of his deliveries, even though 
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none of the milk delivered by producer B was in fact 
sold or used for fluid consumption if the quantity did 
not exceed his fluid quota in some way consummated a 
transfer of the beneficial title of all the milk or its pro¬ 
ceeds from all the several producers to the Association, 
and converted the Association into the owner, and pur¬ 
chaser of all the milk and cream. Its conclusion in re¬ 
spect to the “additional tax of $16,170.86 assessed de 
novo hi/ the Board (R. 66-70) is undoubtedly based on 
this assumption. Such was not the purpose or legal 
effect of such method handling. 

It is true that a sale of such milk by the factor af¬ 
fects a transfer of the title to the vendee, but the trans¬ 
fer of title is from the producers to the vendee through 
the action of the agent, the Association acting within 
the limits of the authority conferred under the uni¬ 
form marketing contracts between it and the several 
producers in connection with the statutes and author¬ 
izing and validating such cooperation between pro¬ 
ducers. 

The policy back of these laws and the evils to be met, 
whether state or national, is ably discussed by the U. S. 
Supreme Court in U. S. v. Rock Royal Cooperative, 
307 r. S. 533, S3 L. Ed. 1446, 1457, rt saq., to which the 
attention of this Court is particularly invited. 

Nearly every word there said in respect to the New 
York milk market and the cooperatives supplying that 
market is applicable mutatis mutandis to the situation 
in Washington, except that, first, all milk delivered in 
Washington to distributors comes in and is sold ex¬ 
clusively in interstate commerce, second, that the vari- 



ous calculations there described as performed by the 
marketing administrator, pp. 554-555 L. Ed. 1460, in 
order to arrive at the ultimate prices paid the several 
producers, are in the absence of a marketing order un¬ 
der the Agricultural Adjustment Act performed by the 
Association for its members, and third, this associa¬ 
tion has no capital of any kind, and pays no dividends 
on capital or any other kind of stock and handles noth¬ 
ing for non-members. 

It also discusses and lucidly points out the distinc¬ 
tions between the different types of cooperatives, the 
proprietary cooperatives on the one hand and the 
“true” or producer cooperatives such as is this asso¬ 
ciation on the other. On p. 563 L. Ed. 1464 et seq., it 
says of agricultural marketing act: 

“In section 8c (5) (f) there is definition of the 
type of cooperative permitted to settle with its 
members in accordance with the membership con¬ 
tract. The general characteristics of cooperatives 
are well understood. The Capper-Volstead Act 
defines such cooperatives as associations of pro¬ 
ducers, corporate, or otherwise, with or without 
capital stock, marketing their product for the mu¬ 
tual benefit of the members as producers, with 
equal voting privileges, restricted dividends on 
capital employed and dealings limited to 50 per 
cent of non-member products. Different treat¬ 
ment has been accorded marketing cooperatives by 
state and Federal legislation alike. Indeed the 
Secretary is charged by this Act to ‘accord such 
recognition and encouragement to producer-owned 
and producer-controlled cooperative associations 
as will be in harmony with the policy toward co¬ 
operative associations set forth in existing Acts of 
Congress, and as will tend to promote efficient 
methods of marketing and distribution.’ These 
agricultural cooperatives are the means by which 
farmers and stockmen enter into the processing 
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and distribution of their crops and livestock. The 
distinctions between such cooperatives and busi¬ 
ness organizations have repeatedly been held to 
justify different treatment. Frost v. Corporation 
Commission (infra) in fact recognized the validity 
of such classification. The Commission was en¬ 
joined from issuing a license for the operation of 
a cooperative cotton gin, under a proviso direct¬ 
ing it to do so on petition of 100 citizens and tax¬ 
payers without the showing of public necessity re¬ 
quired for other ginners. The applicant was or¬ 
ganized for profit, though dividends were limited, 
and its membership was not confined to producers. 
The Court thought the distinction had no reason¬ 
able relation to the subject of the legislation, 
special opportunities for cooperatives. It was 
said the court had ‘no reason to doubt’ that the 
classification was valid as applied to true coopera¬ 
tives. 

The producer cooperative seeks to return to its 
members the largest possible portion of the dollar 
necessarily spent by the consumer for the product 
with deductions only for modest distribution costs, 
without profit to the membership cooperative and 
with limited profit to the stock cooperative. It is 
organized by producers for their mutual benefit. 
For that reason it may be assumed that it will 
seek to distribute the largest amounts to its pa¬ 
trons. 

The commodity handled by a cooperative cor¬ 
responds for some purposes to the capital of a 
business corporation. Either may cut sale prices 
below cost, one as long as its members will deliver, 
the other as long as its assets permit. When pro¬ 
prietary corporations lower sales prices, they nat¬ 
urally seek to lower purchase prices. Their profit 
depends on spread. On the other hand, the coop¬ 
erative, cannot pass the reduction. All the selling 
price less expense is available for distribution to 
its patrons.” 


In Frost v. Corporation Commission, 278 U. S. 515, 
523, 73 L. Ed. 483, 489, supra, the distinction between 
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profit and non-profit cooperatives, referred to and ap¬ 
proved in Rock Royal case, supra, is emphasized and 
the result there arrived at based on that distinction, 
and is thus stated by the Supreme Court: 

“It is important to bear in mind that the Durant 
Company was not organized under the Act of 1917, 
but under that of 1919. The former authorizes 
the formation of an association for mutual help, 
without capital stock, not conducted for profit, 
and restricted to the business of its own members, 
except that it may act as agent to sell farm prod¬ 
ucts and buy farm supplies for a non-member, but 
as a condition may impose upon him a liability, 
not exceeding that of a member, for the contracts, 
debts and engagements of the association, such 
services to be performed at the actual cost thereof, 
including pro-rata part of the overhead expenses. 
Comp. Stat. 1921 Sec. 5608. Under this exception, 
the difference between a non-member and a mem¬ 
ber is not of such scope as to have any material 
effect upon the general purposes or character of 
the corporation as a mutual association. As ap¬ 
plied to corporations organized under the 1917 Act 
we have no reason to doubt that the classification 
created by the proviso might properly be upheld. 
American Sugar Ref. Co. v. Louisiana, 179 U. S. 
89, 45 L. Ed. 102, 21 Sup. Ct. Rep. 43; Liberty 
Warehouse Co. v. Burley Tobacco Growers Co-op. 
Marketing Assoc., 276 U. S. 71; 72 L. Ed. 473, 48 
Sup. Ct. Rep. 291. A corporation organized un¬ 
der the Act of 1919, however has capital stock, 
which, up to a certain amount, mag be subscribed 
for by any person, firm or corporation; is allowed 
to do business for others; to make profits and de¬ 
clare dividends, and to apportion the remainder 
of its earnings among its members ratably upon 
the amount of products sold by them to the cor¬ 
poration. Such a corporation is in no sense a mu¬ 
tual association. Like its vndividud competitor, 
it does business with the general public for the sole 
purpose of making money.” 


57 


Here the association handles only the milk produced 
by its members, and cannot honestly divert any of the 
proceeds of any product sold by it to others than to its 
members except for the payment of necessary expenses 
incident to its operation, and returns to its members 
every cent detained from them in excess of the actual 
realized costs of conducting each members business, 
the return being pro-rata to the very members whose 
funds are retained and not even to the members gen¬ 
erally. 


POINT THREE. 

The Revolving Fund merely represents from an ac¬ 
counting standpoint the value of all property, tangible 
and intangible held by or under the control of the as¬ 
sociation, as of the first days of July, 1935, 1936 and 
1937, respectively, arising from excess deductions and 
held for ultimate return to the particular members 
from whom they were withheld. 

Assuming that Point Two is established—and the 
association is a true non-profit association, without 
capital stock, and with no means of accumulating a 
proprietary interest in any funds passing through its 
hands beyond the permitted brokerage deduction nec¬ 
essary to pay its operating expenses, then under Ar¬ 
ticle XIV (f) of the By-Laws (R. 40) “Any surplus 
over and above ‘actual expenditures’ shall be conclu¬ 
sively presumed to be a surplus arising out of the as¬ 
sociation’s deductions * * * and may # * * at any time 
be divided among the members on the basis of the 
value of the milk delivered by them under the said mar¬ 
keting agreements, as a return of the proportion of said 
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association’s deductions or # * may be used for any 

general corporate purposes of advantage to the asso¬ 
ciation, all within the discretion of the board.” In order 
to evaluate the situation, it is quite essential, to in¬ 
quire, first, as to whether any such surplus has arisen, 
and what disposition the board in the exercise of its 
discretion has or is making, or can make of it, and 
its present status. 

The Revolving Fund as it existed on July 1st, 1935, 
1936 and 1937, respectively, consisted of surplus brok¬ 
erage, accumulated in the years 1929, 1930 and 1931, 
as added to during the six years following each date, 
and as reduced by the annually recurring disburse¬ 
ments. All that had been retained from the member¬ 
ship classes for the years 1929,1930 and 1931 had been 
returned to its owners before any of the re-assessments 
of 1938 were attempted. So far as it consisted of brok¬ 
erage collected prior to 1935 it was never in any way 
commingled with that part of the purchase price of 
milk over and above brokerage, because that never 
came into the hands of the association until after the 
change of method made in 1935. 

Mr. Derrick, testified (R. 87) that all milk delivered 
subsequent to this change, during a calendar month, 
was remitted by the association by the 15th, according 
to its “quality and quantity less the brokerage * * # . 
The one cent per gallon * * # for handling that milk.” 

“That one cent per gallon is set up to his credit, 
and at the end of the year is totaled and given to 
his credit for that particular year, less his propor¬ 
tionate share of the expenses for that year, this 
money called the * revolving fund’ is then invest¬ 
ed currently as it is available * * • under the di- 
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rection of the Board of Directors * * # in secur¬ 
ities held in hanks in Virginia * * * at the end of 
each year the interest is added to the revolving 
fund, and at the end of six years the producer re¬ 
ceives back the unexpended part of the year’s 
brokerage for the sixth year last preceding in the 
form of brokerage refund, if and when voted by 
the board. They are sent out on November 1st of 
each year for the sixth year prior # * *. They 
amounted in the last three vears, respectively, to 
$90,800.00, $109,750.00 and *$122,500.00. That is 
the unexpended part of the brokerage paid in 
(really deducted) in 1930,1931 and 1932” (R. 87). 

AVe thus see what this so-called Revolving Fund was, 
in fact. It is perfectly apparent that it arose solely 
from the source stated. It is the excess of the broker¬ 
age collected in part in each of the six years preced¬ 
ing, and held by the Board in the exercise of the dis¬ 
cretion, lodged in it under the by-laws, Article XIV 
Sec. (f) and for “a general corporate purpose of ad¬ 
vantage to the Association,” i. <?., a surplus reserved 
only from immediate distribution always quickly avail¬ 
able if emergency therefor arises, and yet ultimately to 
be returned to its owners, after serving its purpose, 
not to stockholders, not even to members, as they stand 
at the time of such distribution, but to those individ¬ 
uals who were members during the year it was detained 
from them, and not necessary to be consumed or even 
to be used to meet operating expenses other than being 
available, ad interim , in case of an emergency or if 
necessity should arise (R. 90-91). “They also serve 
who only stand and wait” is particularly true of those 
who lend their funds for such reserves as are here pres¬ 
ent. 
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This is a legitimate corporate purpose, and is in strict 
accordance with the provisions of the statutes under 
which it was organized, the by-laws of the association, 
and the intent and policy of the statutes, state and 
federal, which seek to foster and encourage such or¬ 
ganizations. That this surplus is truly a revolving 
und and belongs to the members whose funds were 
used to establish it, is also apparent on reflection. 
The revolving feature consists not so much in the re¬ 
volving of the securities or property in which to an 
extent the fund may be invested, as in the revolving 
personnel of its ownership, which though changing 
constantly, yet the right of each individual owner is 
constantly and accurately maintained and capable of 
being traced and identified. These securities may and 
usually do remain static. Its ownership revolves more 
or less completely every year. Even if it was invest¬ 
ed in a physical plant it would remain static, but the 
personnel of its ownership changes each year and al¬ 
ways traceable. The revolving feature is in this au¬ 
tomatic change constantly taking place in the person¬ 
nel of its ownership, and their proportionate interest 
therein, wherein* each vear the retained excess brok- 
erage detained from the entire class constituting the 
membership the sixth year preceding is liquidated to 
them, and a fresh set of individuals more or less dis¬ 
tinct from all or any of the preceding classes come in 
and the current excess brokerage of this latter class 
for the current year furnish the liquid funds to finance 
the actual liquidation or refund to the matured class 
without disturbing the funds representing the entire 
existing investment, and replaces those so paid out, 
and so on ad infinitum. Yet if the corporation as its 
membership then exists elects to cease at any time. 
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the books and accounts are kept in such shape that on 
liquidation each member would be paid in full and no 
excess or profit would be “left for anybody else” 
(R. 116 ). 

This brings us to the last essential inquiry: Of what 
does this revolving fund consist? 

It was evidently the conclusion of the Board of Tax 
Appeals that it consisted solely of negotiable secur¬ 
ities, to-wit: investments in stocks or bonds or secur¬ 
ities evidenced by visible evidences or assumpsits to 
pay, such as national, state or municipal bonds, none 
of which were taxable, and other corporate or indi¬ 
vidual securities which might be commonly described 
as stocks, bonds and notes, receivable as distinguished 
from accounts receivable, and that in addition to this 
surplus or revolving fund the association also was the 
beneficial owner of other items of property which it 
itemized as 1st, “petty cash,*' and 2nd “other ac¬ 
counts receivable” or “milk and cream accounts” (R. 
56). The position of the association, its responsible 
officers and accountants, is that these items, all to the 
extent that they exist at all are incorporated in and 
constitute a part of the revolving fund. We are not 
now dealing with those items listed as “accounts re¬ 
ceivable from dealers” discussed in Point Four which 
stand on an entirely different footing. 

As it is clear that the only legitimate source of reve¬ 
nue or income the association ever had, over current 
operating expenses, was the excess brokerage, which 
under By-Law, Art. XIV (f) is constituted “conclu¬ 
sively * * * a surplus rising out of the association’s 
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deductions’' (R. 40), which is the revolving fund; the 
inquiry is from what source could any such “other*’ 
assets arise? The answer is evident. There was no 
other source of income, and there were no “other ac¬ 
counts receivable.” Items arising from delinquencies 
on the part of distributors or cream purchasers in pay¬ 
ment of bills for milk or cream purchased by them, for 
which the association under its guarantee of payment 
to producers for milk and cream sold by it, has made 
settlement, could only be paid out of this current fund, 
arising from its brokerage, are necessarily carried as 
a part of the revolving fund pending collection, just 
as cash in bank or petty cash in the office is in fact a 
working capital sufficient to remain in its hands by its 
members “for their mutual benefit." 


A careful examination of the evidence will show to 
the satisfaction of all having practical knowledge of 
capital and surplus accounting systems that this is the 
course actually pursued. The association had no work¬ 
ing capital except that arising from the brokerage for 
the sale of its members products. See U. S. v. Rock 
Royal Co., 307 U. S. 533, 564; 83 L. Ed. 1446, 1465, 
where the commodity handled by a cooperative is 
likened “for some purposes to the capital of a busi¬ 
ness corporation.” Its only financial resource was 
the excess of the one cent brokerage over and above 
the actual operating expenditures actually paid. With 
this as a working surplus, or capital, it was able to fi¬ 
nance its operations and carry out as between its mem¬ 
bers their obligations to each other, with respect to a 
fair division of the benefits of the fluid milk market, 
the burden of keeping their surplus milk production 
out of competition with their fluid milk market, and of 
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paying slow bills of cream purchasers with their own 
funds, thus withheld for that particular purpose for a 
reasonable time, within which to ascertain with cer¬ 
tainty all the elements of expense or loss properly at¬ 
tributable to any one year, which period the Board evi- 

dcntlv concluded was six rears—evidently not an ex- 
* • «- 

cessive period to ascertain all such possible losses in¬ 
cident to such a business, which to some extent must 
he conducted on credit, with its accompanying risk 
resulting from extensions and guarantees by the as¬ 
sociation to its members of payment for milk sold, with¬ 
out the delavs necessarily incident to collection of slow 
• * 

bills (See U. S. v. Rock Royal Coop., supra). 


Mr. Hooper, the Auditor of the company, in response 
to a question by counsel for the district, as to how this 
revolving fund was constituted, handled and distribut¬ 
ed, made it clear that it included all property tangible 
and intangible held by the Association, or even col¬ 
lectible by it, except the payments by fluid milk con¬ 
sumers for fluid milk, and immediately distributed to 
the producers on July 15th, which he said “are not in¬ 
cluded in the Revolving Fund because we have got to 
pay it right out again” (Rec. p. 114), said at page 
116: 

“At the end of every vear there is so much monev. 
representing the difference between the amount of 
money which is paid into the association in the 
form of brokerage, and the actual cost of opera¬ 
tions, which would also include any loss paid out 
as result of the sale of milk over payment to the 
producer. The money is paid into the revolving 
fund and an accurate record kept of each pro¬ 
ducer’s account paid into this fund. There is your 
original set-up of the revolving fund. At the end 
of the six years the money paid in—this year for 
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instance, by authorization of the Board of Direc¬ 
tors is made payable in proportion to the amount 
that was saved. In other words for 1932 there was 
60.5% returned in November, 1938. Now the Re¬ 
volving Fund is kept so that any time there would 
he a complete liquidation—that amount due the 
members would actually balawe the revolving fund 
and nothing left for anybody else. 

By the Board: What about the loss? Is that 
taken out of the revolving fund? A. Yes, any loss 
on milk is taken out for and in that year.” 

On page 121: 

“Q. Now in addition to your accounts receiv¬ 
able and cash in banks, what other assets did you 
have on July 1st, besides this revolving fund * * # 
I mean intangible assets ? A. Our revolving fund 
balance on July 1st, 1935, would include those se¬ 
curities * # *. 

Q. That was all the intangible property that 
your association owned? A. Yes, plus our secur¬ 
ities and bank accounts.” 

On page 122 he stated further: 

“On July 1st, 1936, the revolving fund was 
$526,181.48, and in that fund were federal, state 
and municipal securities $145,363.75, (tax free) 
leaving in the revolving fund $380,817.73. In ad¬ 
dition to these there would not be any other as¬ 
sets. That (the revolving fund) represents our 
total net worth. 

On July 1st, 1937, the revolving fund was $564,- 
718.99 of which U. S., state and municipal bonds 
amounted to $200,375.20 (this last was later cor¬ 
rected to $185,355.95, R. p. 129), would leave a dif¬ 
ference of $364,343.69 (increased to $379,363.04 
by reason of said correction). They did not have 
any other assets or intangible property on July 
1st, 1937. The revolving fund is the net worth of 
the association. 

Mr. Barbour: He is not talking about these 
bills receivable due by distributors (R. 122).” 
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On page 129, after certain corrections in the tax-free 
bonds, embraced in the 1937 figures, as above stated, 
they were reduced from $220,375.30 to $185,355.95, and 
others correspondingly increased, and the figures 
further broken down into its three component ele¬ 
ments, and a corrected total of $384,105.05, he con¬ 
cluded “leaving a residue of $180,613.94 represented 

bv cash in banks * # * and other assets such as ac- 
* 

counts receivable * * * 

On page 131, he stated: 

“The revolving fund at any stated period aggre¬ 
gates the accumulated surplus of the brokerage 
deducted in the preceding six years over and 
above any actual expense of operating the associa¬ 
tion plus interest accrued or profits on the secur¬ 
ities in which the fund is invested and minus 
any losses.” 

It is quite clear from this testimony that the Revolv¬ 
ing Fund included all assets and resources, tangible 
and intangible, of every kind, from any source accru¬ 
ing to or subject to the control or disposition of the 
association, save and except only the gross amounts 
collectible .Tulv 10 of each vear, bv the association from 
the distributors for the fluid milk delivered them by the 
producers during the preceding month, to be at once 
remitted to the members in full less only the brokerage, 
and which stands on a quite different basis as has al¬ 
ready been demonstrated. 

(d) Assuming therefore that the entire revolving 
fund was taxable to the association, it is apparent 
that the following items have been first included there¬ 
in and have also been added to the gross amounts of 
that fund, as stated in the findings (R. 55-6). 
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1935 

July 1st Petty Cash. 50.00 

Other accounts receivable. 28,964.00 
Tangible property taxed.. 6,064.00 


$ 35,078.00 

1936 

July 1st Petty cash. 50.00 

Other accounts receivable.42,971.46 
Tangibles taxed (R. 16).. 4,184.00 


1937 

July 1st Petty cash. 50.00 

Other accounts receivable 
milk and cream accounts.. 19,534.87 

Due from members.4,981.26 

Tangibles taxed (R. 17).. 8,795.00 


47,105.46 


93,361.13 


Total duplication in Revolving fund ... .$ 

The following items are also improperly 

taxed to the association (as per point 4) 

1935 

July 1st Accounts receivable 

dealers .272,924.24 

1936 

July 1st Accounts receivable 

dealers .401,918.24 

1937 

July 1st Accounts receivable 

dealers .479,080.99 


175,544.59 


1,153,923.47 

Total intangibles improperly assessed . .$1,329,467.08 
Taxes paid thereon .. $6,64*7.34. 

This amount $6,647.34 was therefore improperly in¬ 
cluded in the increased reassessment of the intangibles 
for those years aggregating $14,159.17, and paid, and 
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should be refunded even though all intangibles in the 
revolving fund are taxable to the association—which is 
denied however. 


POINT FOUR. 

The Association was not liable, under any circum¬ 
stance, to taxation on the items listed by the Board of 
Tax Appeals as “Accounts Receivable from dealers” 
(R. 56) and included in the so-called “correct assess¬ 
ment” valuations, used as the base for the final tax as¬ 
sessment (R. 65). 

These particular items “Accounts receivable from 
distributors” appear on the books of the company 
only since February 1st, 1935. They represent the 
aggregate amounts due the several producers on June 
30th of each year by distributors for milk delivered 
by producer-members during the preceding calendar 
months, which the association expects in due course 
to collect on the 10th of the following month and remit 
to the several producers on the 15th of each month (R. 
86). Prior to February 1st, 1935 no such items ap¬ 
peared on the Association’s books because these pay¬ 
ments for fluid milk delivered the several distributors 
were made directly by the distributors to the pro¬ 
ducers delivering them respectively (R. 131) in accord¬ 
ance with schedules of distribution furnished them 
by the association, based on the quantity and quality 
of the milk delivered by each, its butterfat content, 
the farm score premiums or deductions and fluid milk 
base of each as ascertained by the Association, and 
the extent to which each was entitled to participate 
in the fluid sales for that month at the weighed price 
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realized for all fluid milk sold, and the quantity of 
surplus at weighed prices received for all surplus less 
only the one cent per gallon brokerage which each 
distributor was to pay direct to the association in ac¬ 
cordance with the order attached to each membership 
or marketing contract (R. 28). That resulted in each 
distributor sending direct to each producer on or 
about the 15th of each month a check for the net amount 
accruing to him for his individual milk according to 
its classification with a statement showing his gross 
deliveries, the average butterfat of his milk and his 
barn score rating and premiums, the basic and surplus 
quantities and gross prices paid for each class. The 
one cent deductions were at the same time paid to the 
association. This naturally involved a complicated 
system of accounting, the frequent exchange of in¬ 
formation and directions for apportionment between 
the association and the distributors. But no entries 
or debit or credit appeared on the books of account 
of the association in regard to these intricate details 
beyond the amount of the brokerage. 

On February 1st, 1935, this confusing system was 
abandoned. Thereafter the distributors reported daily 
to the association the quantity and quality of milk 
delivered by each producer-member, how much of the 
total was retained, and the quantity of surplus con¬ 
verted into 40% cream and returned to the associa¬ 
tion for credit as fluid milk. By the 10th of the fol¬ 
lowing month each distributor would send to the Asso¬ 
ciation a single check for the gross balance. The 
association from this fund, and the gross proceeds de¬ 
rived from the sale of any surplus returned as cream 
would deduct the gross brokerage, deductible for ex- 
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penses and reserves, and remit each member his proper 
share, in accordance with their respective interests 
therein, and render him the statements. 

The result of this change in method, and it was a 
change in method only (R. 114) necessitated the entry 
for the first time of accounts on the books of the asso¬ 
ciation, showing in detail all receipts of milk by each 
dealer, his gross quantity returned in 40% cream, the 
butter-fat content of each delivery, and the ensuing bal¬ 
ance due at the end of each month. These are the 
“Accounts Receivable from Dealers” to be collected 
by the association as the agent of the producers, but 
in reality not its property but that of its members, 
which it had no more right to retain from them beyond 
the one cent brokerage than a broker, or lawyer, or 
banker has to retain funds collected for a client. 

The evidence supporting these conclusions are ample 
(R. 87): 


Mr. Derrick, the Manager of the Association, speak¬ 
ing of the present method stated (R. 86-7): 

“The milk goes to the dairy from the farm on 
transportation employed by the farmer; it is 
settled for by the individual distributor to the 
association in one check based on the individual 
quality and quantity delivered by or for each 
producer; this check is delivered to the associa¬ 
tion on the 10th day of each month for the milk 
of the preceding month * * *. Payment for June 
milk "would not be received in the Association’s 
office prior to July 10th. On July 14th the associa¬ 
tion would send its check to each individual pro¬ 
ducer for his milk according to its quality and 
quantity less brokerage.” 
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The result of this was that as of July 1st of each 
year, the date as of which taxable values are ascer¬ 
tained, there was a charge on the books of the company 
of the balances due bv each distributor as of that date, 
for the entire supply of milk delivered during the pre¬ 
ceding month, due to the members but collectible by 
their agent, the association, on July 10th, after -which it 
was immediately distributable to them. Taxes were 
assessed on these balances as assets of the association 
as of July 1st of each year. The aggregate of these 
bills collectible not the property of the association 
constitute the items assessed and sought to be taxed 
as its property under the designation “Accounts Re¬ 
ceivable from Dealers” for the several years 1935,-6-7 
(R. 56) as follows: 

Julv 1st, 1935 .$272,924.28 

July 1st, 1936 . 401,918.24 

July 1st, 1937 . 479,080.99 

Total.$1,153,923.51 

The taxes assessed thereon aggregated $5,769.62 
and is included in the $14,977.88 paid under protest 
September 15th, 1938. (R. 19). 

Mr. Hooper states the situation as follows (R. 114): 

“Prior to the year 1936 * * * the distributors paid 
the individual producer direct; this payment was 
made on the basic quantities supplied by the as¬ 
sociation and adjusted with the Association. Ex¬ 
actly the same method as is used at the present 
time. The distributor did the physical operation, 
whereas, at this time the association does the 
physical operation; we would issue checks now 
whereas before it was the dealers’ checks. Other 
than that there is no difference. The producers 
(were) paid according to his base * • *. 
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By the Board: Before 1935 if I should take up 
to the distributor a load of milk from my farm 
and all of it was used as fluid consumption, you 
would not necessarily pay me on that basis? 

A. No—you would be paid on the same basis—the 
same as it is now. 

Q. The Association advises the distributor as 
to that? A. Yes. The petition does nothing but 
give you the Revolving Fund (evidently referred 
to the allegations of the petition par. (f) (g) and 
(h) R. p. 3, 4 and 5), what it is, and the (these) 
accounts receivable are not included in the Re¬ 
volving Fund, because we have got to pay it right 
out again. It would be different if it would go 
into the Revolving Fund which is only affected 
by the difference betiueen the accounts receivable 
and payable. 

Prior to 1935 there were no bills receivable on 
account of the change in the method payment for 
the milk. On February 1st, 1935 there was a 
change in method made. This was purely an ac¬ 
counting change , nothing else. In order to get 
up our records it is necessary that we have the 
amounts to be paid out for that month and the 
amounts that we receive. Therefore we opened 
up a dealer’s accounts, which at the dose of June 
30th, 1935, amounted to $272,924.24. I don’t think 
that is shown in the petition. There were other 
accounts receivable resulting from the sale of 
surplus milk and cream to ice cream dealers and 
equipment to members, in the amount of $28,- 
964.69 against which a reserve had to be set up 
for doubtful accounts of $1,114.65 making total 
accounts receivable as of June 30th, 1935, $300,- 
874.28.” 

This $28,96460 is, however, carried as a part of the 
Revolving Fund, and is taxed 1 therein as well as here 
—another case of double taxation. He continued on 
p. 115: 

“In this figure, which we have set here in accounts 
receivable (explained in the discussion of Point 
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three), there was included not only the accounts 
receivable as the result of the sale of milk and 
cream, but there was also a carry-over there 
which was for the money due the Association by 
producers, who were no longer members for things 
that they had purchased and did not pay for, 
which amounted to $1,014.65 instead of $1,114.00, 
which I stated as the amount of the reserve. This 
figure of $1,014.00 is reasonable. That only ap¬ 
plies to 1935. That is all the money we were not 
able to collect in that year. Everything else we 
did collect # * * We don’t try to set up a reserve 
to cover unexpended things.” 

Incidentally this item $28,964.69, as shown is one 
of the items taxed as a part of the revolving fund, and 
as elsewhere explained has been doubly taxed, first as 
a part of the Revolving Fund, and second, as a part of 
the u other accounts receivable.” The same is true 
of the other items. (R. 56 and 64). 

“As of June 30th, 1936, the accounts receivable 
from dealers $401,918.25; all other accounts re¬ 
ceivable $42,971.46, less a reserve of $936.61, giv¬ 
ing a net account receivable of $443,953.09. In 
1937 dealers’ accounts $479,534.87 other accounts 
receivable $42,971.46.” 


Again on p. 117, the same witness said: 

“On February 1st, 1935, all the dealers in Wash¬ 
ington turned over the payment to the associa¬ 
tion; prior thereto all dairies in Washington sent 
out their own individual checks to the producers 
and beginning February 1st, 1935, all distributors 
turned that operation over to the Maryland and 
Virginia Milk Producers’ Association upon re¬ 
quest of the Association.” 

In other words, prior to January 1935, the only 
funds that the Association ever received beneficially 
was the maximum brokerage charge of one cent per 
gallon. The entire surplus over and above this was 
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paid direct by the distributors receiving the milk to the 
various producers entitled to it, upon a basis of dis¬ 
tribution ascertained by the association allocating to 
each producer his proper participation in the fluid milk 
market, and in the surplus produced by all as ascer¬ 
tained by the application of the formula adopted by 
the association pursuant to its rules and regulations 
to that end. 

After February 1st, 1935, however, for convenience 
the simpler method was adopted as above explained 
as the Association had the right under the contract 
of membership to collect and pay out of the entire pro¬ 
ceeds of all milk and assume the burden of distributing 
it to the various members. 

These uncollected items were not the property of 
the association. In the aggregate they belonged to 
the members, to be collected and distributed by the 
association, less only the permitted maximum service 
charge of the one cent per gallon, spoken of through¬ 
out the record as “brokerage.” 

By reason of this error alone the association paid, 
but under protest, taxes for these years at fifty cents 
on the hundred dollars of $1,153,923.51 or $5,769.62, 
which it should not have been required to pay and 
should be refunded. 

The cross examination of the witness by the Board 
of Tax Appeals, coupled with its conclusions show 
that it concluded that because there was an inter¬ 
mixture of the milk of the various members in a pool, 
and if all of one producers milk might be sold as fluid 
milk at top prices, and all of anothers might be sold 
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as surplus at bottom prices, the settlement be made 
by the association, with the several producers, based 
not on the price actually received for a particular ship¬ 
ment, but on the average net price received for all 
milk, modified only by the extent of the relative rights 
of the various members to participate in the fluid 
market as affected by his fluid milk base, and a guar¬ 
antee of payment for all milk sold by it; that there 
was such a displacement or confusion of title and 
property in the milk and of rights in the proceeds and 
such a beneficial property right and title vested in 
the association as to make it the real owner and pur¬ 
chaser of all the milk, and the relation between asso¬ 
ciation and the members both individuallv and collec- 

a/ 

tively became as a matter of law merely that of vendor 
and vendee, and not that of principal and agent, with 
the consequence that all the property delivered by the 
members to consignees and all proceeds therefrom 
vested in the association, and was liable to taxation 
as its property. This mistaken view is reflected not 
only in the examination of and discussion with the 
witnesses, but also in its taxing the bills receivable, 
here in question, as property and in its assessing an 
additional business privilege tax based on gross sales 
of milk over and above the increased assessments 
thereof, as made by the Assessor, based only on gross 
commissions. This new and original assessment thus 
made originally by the Board, its amount and illegal¬ 
ity is discussed under another point, but this point is 
common to both. 

The conclusion of the board that the gross proceeds 
of all milk sold by the association for its members, 
pending collection, became the property of the associa¬ 
tion, and therefore taxable to it, is not only highly 
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technical but is wholly untenable in law. As was re¬ 
cently said by the U. S. Supreme Court in Helvering 
v. Lazarus and Company, decided December 4th, 1939, 
84 Adv. Ops. L. Ed. 171, 173. 

“In the field of taxation administrators of the 
law and the courts are concerned with substance 
and realities, and (even) formal written docu¬ 
ments are not rigidly binding. Congress has spec¬ 
ifically emphasized the equitable nature of pro¬ 
ceedings before the Board of Tax Appeals (na¬ 
tional) by requiring the Board to act ‘in accord¬ 
ance with the rules of evidence applicable in courts 
of equity of the district of Columbia.’ ” 


Of course, the Board, whose action is here ques¬ 
tioned, is not the national board to which the statute 
there cited was specifically directed, but it will hardly 
be questioned that the principle and policy evidenced 
by this decision is applicable here. 

Even at law there is no foundation for the conclu¬ 
sion which must underlay the results arrived at by the 
Board of Tax Appeals. 


There is no transfer of title, or ownership, incident 
to authorizing a broker to sell one’s property, or even 
to mingle it with the property of others and sell it for 
the mutual benefit of all, or to mingle the proceeds. 
Vail v, Durant, 7 Allan 408, 83 Am. Dec. 695, 696, 25 C. 
J. 341: 

“Subject to the lien of the factor for commissions 
advances, and charges, the proceeds of goods sold 
by a factor belong to the principal” 25 C. J. 371. 

In U. S. v. Villalonga, 90 U. S. (23 Wall.) 35, 23 L. 
Ed. 64, 66, a case of mingled goods, the Court said: _ 

“No doubt a factor who has made advances up¬ 
on goods consigned to him may be regarded, in 
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a limited sense, and to the extent of his advances 
as an owner. Yet in reality he has but a lien with 
a right of possession of the goods for its security 

# # But after all he is not the real owner. He 
is only an agent of the owner for certain purposes 

* * * The owner has not lost his ownership by 
committing the custody of the goods to a factor 
and by receiving advances upon them. He is still 
entitled to the proceeds of any sale which may be 
made even by his agent, the factor * * * Such is 
unquestionably the doctrine of the common law.” 


Even in event of death or bankruptcy of the factor 
the owner can recover the property from a factor’s 
personal representative, or assignee, or trustee, before 
sale, and after sale, even when made by the factor be¬ 
fore his death or bankruptcy can recover the proceeds, 
so long as they can be traced and identified. See Lar¬ 
kin v. Metcalf, 202 Fed. 572. 

Commingling of the goods, or the proceeds, does not 
change this effect. The law on this point is thus stated 
in 25 C. J. 372: 

“COMMINGLING PROCEEDS. In accordance 
with the rule pertaining to agents generally, a 
factor should keep his principal’s funds unmixed 
with his own or with the funds of others, unless 
there is a custom, to which the 'principal consents, 
to mingle the funds in a common mass. But if the 
factor mixes the principal’s funds with his own or 
others, or uses them indiscriminately with his own 
funds, the principal may either seek satisfaction 
out of the whole mass with which his own funds 
have become undistinguishably commingled, or he 
may treat his factor as a debtor for the amount 
thus used or commingled.” 

Where as here the principals all agree that both the 
goods and proceeds shall be commingled, and sold and 
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collected for by the factor and the net proceeds ac¬ 
counted for, to and divided according to quantity and 
quality as ascertained by certain established classifica¬ 
tions, records of which are kept, and where no other 
funds are owned by the factor except those arising 
from the business of the owners, there is no change 
of title or ownership. See Davis v. Kobe, 36 Minn. 
214; 1 Am. St. 663. 

The case of Chesterfield v. Dehon, 5 Peck 7—16 Am. 
Dec. 367, is directly in point here, and parallels the 
case at bar in every essential feature save the one here¬ 
after noted. There the plaintiff consigned to Villa 
and Company goods for sale on commission. They 
were mixed with goods of other consignors and sold 
to divers persons, notes therefor being taken payable 
to Vila Company, the factors in some instances, and in 
others charged (presumably on the books of the fac¬ 
tor) to the purchasers. The notes so taken were not 
delivered to the consignors “the number interested in 
a single note rendering it impracticable”, but accounts 
were kept with each consignor, each being charged 
with his share of bad debts and credited with amount 
of sales. The plaintiffs had notice of the usage assert¬ 
ed by the factors assignee. 

Villa and Company failed, and assigned to the de¬ 
fendant all their property in trust to pay their credi¬ 
tors. The assignment required a covenant not to sue 
and a release of all demands as a condition to partici¬ 
pate, which, was executed by the plaintiffs . The 
amount of the plaintiff’s demand was contained and 
stated in a schedule annexed to the assignment, and 
was also included in the notes and accounts mentioned 
in the schedule. The defendants offered the assign- 
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ment in evidence to show that plaintiff treated Vila 
and Company as their debtors for the sum they now 
sue the assignee for, and had thus released them. The 
defendants as assignees of Villa received on the ac¬ 
counts charged, as above, for goods sold by Vila and 
Company for plaintiffs, $275.00, and on the promissory 
notes $216.00. It was for these sums the plaintiffs 
sued the assignee for money had and received. 


There was a judgment for the plaintiffs. The ap¬ 
pellate court affirming, said: 

“With respect to the release. We do not see that 
it can operate to bar or extinguish the plaintiff’s 
claim. All property of Vila and Co. was trans¬ 
ferred to trustees for use of their creditors who 
should release them. The assignment would not 
in law transfer goods and merchandise entrusted 
to them, as factors, to sell; for the consignor’s 
property remains in the goods and in the proceeds 
of them, saving the lien which the factor may have 
for advances and expenses. The consignors may 
pursue the goods, or the price of them, notwith¬ 
standing such assignment. If it were not so, the 
property of the consignors, sold and unsold, would 
go to pay other creditors, who cannot be presumed 
to have trusted a factor on the faith of goods 
merely intrusted to him for sale.” 

Adverting to the effect of the release, as to which there 
is no corresponding obstacle in the case at bar, the 
Court said: 

“The release is of debts due from Vila and Com¬ 
pany. This ought not to be construed to be a relin¬ 
quishment of the plaintiff’s right to goods, which 
Vila and Company held in trust, or to the notes 
which they had taken from purchasers for plain¬ 
tiffs. 

It is said, that according to the usage proved, 
the factor has such a control over the notes as 
would be inconsistent with the claim of property 
by the consigners; hut we see no such inconsist- 
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ency . No doubt the factor may, by breach of trust, 
or even with the implied assent of consignors, 
transfer the notes, or have them discounted to 
raise money, and innocent indorsees will hold them 
against the consignors; but while they remain in 
his hands, or in the hands of his trustees, as in the 
case before us, the consignees may assert their 
right, either against the trustees or the purchasers 
of the goods, if they have not made payment. It 
is said that the giving of a negotiable note by the 
purchasers is a payment, and that this distin¬ 
guishes the case from Scott v. Surman, Willes, 
400; but suppose the debt to be paid by the note, 
the note does not thereby become the property of 
the factor. 

If the consignor cannot obtain the notes to sue 
the promisors, a difficulty might arise, but that 
would be between him and the vendee. The factor 
is still the trustee of the consignor, and a court of 
equity, with full powers, would reach the notes or 
the proceeds in his hands; but when he has received 
the money, or it has been paid to his trustee, the 
powers of a court of equity are not wanted to do 
justice. No doubt it will sometimes be difficult to 
distinguish the proportions belonging to many 
consignors, when the price of different parcels of 
goods has been consolidated into one note, but to 
this objection it is answered, as it was in the case 
of Denston v. Perkins, that here the plaintiff’s in¬ 
terest is distinguished and there is now no diffi¬ 
culty. 

Judgment for the plaintiffs.” 


It is submitted that this case covers every possible 
feature of the case at bar whether applicable to the 
bills from dealers or to the revolving fund consisting 
of excess brokerage collected and to be returned to the 
several producers. 

Should it be contended, as it was apparently held by 
the Board of Tax Appeals in assessing “additional” 
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Business Privilege Taxes on the gross selling price of 
all the milk sold by the association for its members in¬ 
stead of on its gross commissions, only as required by 
Sec. 5 Title VI of the original Business Privilege Tax 
Law, during the year for which this tax was assessed, 
on the theory advanced for the first time (Dec. 20,1938) 
after the appeal to the Board of Tax Appeals had been 
perfected (R. 44), that the association was the pur¬ 
chaser and owner of all of the milk disposed of by it for 
its members, and not merely an agent or factor as a 
result of its guarantee to its members of paying for 
all such milk. We would point out that no such result 
flows, as a matter of law, from such a guaranty as is 
here in question, by an agent or factor. 

An agent or factor who does so guarantee payment 
is called a del credere factor. Bouviers Law Diction¬ 
ary 25 C. J. 341. 

The guaranty here contained is in the marketing 
agreement Sec. 9 (R. 26) and is as follows: 

“9. The Association guarantees ultimate pay¬ 
ment to the producer at standard prices prevailing 
for the time being for each market area for like 
milk produced, delivered and sold under like cir¬ 
cumstances and delivered by the producer • • • 
under any contract approved or authorized in writ¬ 
ing by the association, and for which the purchas¬ 
er fails to pay to that extent. ’ ’ 

The authorities seem to hold without exception that 
the guaranty of payment for goods sold by an agent or 
factor, whether under a del credere commission or not, 
in no way affects the title of the owner, to either the 
goods or the proceeds. 
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“The fact that a factor has sold goods under a 
del credere commission does not deprive the prin¬ 
cipal of the right to collect the proceeds of such 
goods directly from the purchaser, and it has been 
held that when the principal appears the right 
of the agent to receive payment ceases.” 25 C. J. 
354-5. 

“As a general rule, although the factor has pos¬ 
session of the goods consigned, and is a del credere 
factor, until the goods are sold by him to a bona 
fide purchaser the general title to or property in 
the goods remains in the principal, and * * * his 
title is not defeated by any disposition of the 
goods by the factor which is not within the agency 
established bv the contract.” 25 C. J. 367-378. 
“Where the factor sells the goods for his prin¬ 
cipal, the contract is between the purchaser and 
the principal * # * the principal, as a general 
rule, may sue to recover the purchase price of the 
goods sold, although the sale was made by the 
factor in his own name without disclosing the prin¬ 
cipal, and this rule applies to a sale by a del 
credere factor 25 C. J. 414 (cases cited Notes 5 
and 6). The principal may himself recover the 
purchase price of goods sold on credit, although 
the goods of several principals are sold at the 
same time to one purchaser, provided the price 
for which the goods of each principal were sold 
can be ascertained 25 C. J. 414, and cases cited.” 

These authorities make it clear that the title to all 
of these bills receivable remained at all times the 
property of the members, and therefore not taxable 
to the association, and as the real owners were all non¬ 
residents were not taxable even to them by the District. 
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POINT FIVE. 

No part of the intangibles constituting the revolv¬ 
ing fund or taxed as “accounts receivable from 
dealers” are taxable to the petitioner, and the entire 
amount of the increase $14,157.19 paid on that account 
should be refunded. 

(a) We have shown under points two and three 
that the association is not the owner, either in law or 
equity of any of these assets. 

In Tumulty v. District of Columbia LXXII VI Wash¬ 
ington L. R. 142,145 69 D. C. App. 254/102 Fed. (2nd) 
716, this court said: 

“It is a rule without exception that if a property 
tax assessment is not properly made there is no 
proper basis for a tax, and a tax attempted to be 
collected is void/ 7 

“It is conceded by counsel for the District that an 
assessment of personal property must be made 
against the person owing such property # * *. 
Personal property under the statute must be as- 
ssessed in the name of the owner * * * There is 
no provision for the assessing of personal prop¬ 
erty where the owner is unknown.” 

This would seem to be conclusive on this point. The 
taxability of that part of the intangibles re-assessed by 
the board, and itemized (R. 55-56) as accounts receiv¬ 
able from dealers and aggregating for the three years 
$1,329,468.00 under point four just argued is dealt with 
elsewhere. Point three will not be rediscussed here. 

(b) Even if the revolving fund w’as the property 
of the association, none of it was permanently invested 
in securities that had a business situs in the District, 
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except the residuum held in tangible property and in 
“other bills receivable” arising from local business, 
all of which was returned for taxation and the taxes 
thereon paid in due course. 

The essential facts in this connection, showing the 
origin, and use of this fund, have already been stated 
and need not be re-stated. 

Whatever may be said as to whether these intangi¬ 
bles may be considered as assets or property of the 
association, they certainly are not held as incident to 
any current business conducted within the district, or 
with any citizen thereof, and therefor are not taxable 
in the District of Columbia. 

They were not the assets of the association, nor 
liable for its debts, but funds withheld by it from the 
owners to pay the actual expense incident to the sales 
of the property of which they wrere the source. They 
were held outside of the district at all times for the 
several members from whom it was detained. It thus 
complied with the standard laid down in the Agri¬ 
cultural Marketing Act, and other federal acts above 
mentioned. 

To tax this fund in a jurisdiction foreign to the 
domicile of the beneficial owners, to that of agent, and 
to the physical location of the securities taxed, was the 
taking of property without due process of law, and 
taking it for public use without just compensation. 

The question as to the constitutional power of 
a state to ascribe a business situs to assets aris- 
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ing from a business conducted within its borders 
has been the subject of frequent discussion before the 
Supreme Court of the United States most frequently 
in connection with the limitations placed on the states 
by the 14th Amendment, which of course does not apply 
here, though the principles determined in those cases 
are equally applicable to the limitations imposed on 
the Federal Constitution and the 5th Amendment which 
do apply. 

It is not conceived that this question—the power 
of a sovereign to tax property of a nonresident, not 
within the territorial limits of the taxing authority 
is determined by the recent decisions of this Court in 
Nield v. District of Columbia and Colegate Palm Olive 
etc. Co. v. District of Columbia LXVIII W. L. R., 242, 
and 251, respectively, nor Butler Brothers v. District 
of Columbia LXVIII W. L. R., which cases involved 
the power of the Federal government to impose an 
excise tax on one transacting both inter-state and 
intra-state business within the District based on gross 
sales arising within the District, quite distinct from 
the question here involved and more akin to the still 
later decision of this court in Sweeny v. District of 
Columbia, not reported as yet. One of the earliest 
cases on this subject was New Orleans v. Stemple, 175 
U. S. 309 44 L. Ed. 175. 

It involved the power of the State of Louisiana to 
tax certain notes, the property of a non-resident in¬ 
surance company, arising from and incident to the 
business it was conducting therein of lending money to 
residents, “largely secured by mortgages on real estate 
in New Orleaus ,, , which “notes and mortgages were in 
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the City of New Orleans in the possession of resident 
agents * * * who collected the interest and principal and 
deposited it in banks in New Orleans to the credit of 
the plaintiff, not for transmission to the plaintiff but 
for further investment therein. The court said p. 312: 

“The question, therefore, is distinctly presented 
whether, because the owners were domiciled in the 
State of New York, the moneys so deposited in a 
bank within the limits of the State of Louisiana, 
and the notes secured by mortgages situated and 
held as above described, were free from taxation 
in the latter state.” 


After citing the state statutes and the construction 
placed on them by the state courts to sustain the con¬ 
clusion that the tax as assessed was imposed on the 
theory that the legislature could in some respects 
modify the rules of comity expressed in “mobilia 
sequuntur personam”, on the same theory that it had 
been modified by the courts in respect to tangibles, the 
court said: 

“Even debts may assume such concrete form in 
the evidences thereof that they may be similarly 
subjected when such evidences are situated in the 
state, as in the case of bank notes, public securi¬ 
ties, and possibly of negotiable promissory notes, 
bills of exchange or bonds.” 

Citing Reilv v. Board of Assessors, 44 La. Ann. 765, 
11 So. 93, and quoting the language of the Supreme 
Court in State Tax on Foreign Bonds, 15 U. S. 300 21 
L. Ed. 179: 

“To call debts property of the debtor is to misuse 
terms. All the property there can be in the nature 
of things in debts belong to the creditors to whom 
they are payable and follows their domicil wher¬ 
ever they may be. These debts can have no locality 
separate from the parties to whom they are due.” 
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The Court also cited Clason v. New Orleans, 46 La. 
Ann. 1 applying the same principle to a bank deposit, 
to the credit of a non-resident and distinguished the 
latter from the case then in judgment as follows: 

“The case is different here. The foreign corpora¬ 
tion had an agent here, where it received and where 
it sold fruit [ evidently after receipt], and received 
the price for the same. Part of the proceeds were 
withheld in the hands of the agent for purposes 
incidental to the prosecution of its business, and 
part deposited to the credit of the company sub¬ 
ject to the check of its local agent; also for the 
prosecution of its business here, and for such other 
purposes as the company might direct.” 

This transaction was the sale of property after its re¬ 
ceipt in the state, purely local—Here all the transac¬ 
tions are purely inter-state and the unconstitutionality 
is pleaded. 

The opinion also quoted Parker v. Strauss, 49 La. 
Ann. 1173. 

The Supreme Court also cited Liverpoole L. & G. 
Ins. Co. v. Board of Assessors, 51 La. An. 1028, 25 So. 
970, which re-affirmed the prior ruling that a 

“debt due to a non-resident (still in non-concrete 
form) has its situs at the domicil of the creditor, 
and not at the domicil of the debtor” 

and therefore as the Supreme Court said “is not sub¬ 
ject to taxation by the state which is the latters domi¬ 
cil”, adding that no attempt had been made since to 
localize “debts” or open accounts. 

The Supreme Court from these facts and decisions 
drew the following conclusion in respect to the situs 
of the debts, there in question (page 316): 
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“They are the property arising from business 
done in the state; they were tangible property 
when received by the agent of the plaintiffs, and 
as such subject to taxation, and their taxability was 
not as the court holds lost by their mere deposit 
in a bank * # * yet as evidently the money was to 
be kept in the state for re-investment or other use 
they still remained subject to taxation * * *. With 
regard to the notes and mortgages it may be con¬ 
ceded that there is no express decision of the Su¬ 
preme Court to the effect that they were taxable 
* # * yet the reasoning of that court in several 
cases * * * show that clearly in its judgment they 
had a local situs within the state, and were by the 
statute subject to taxation 


Having thus ascertained the construction of this 
particular statute by the state court the Supreme Court 
concluded page 317: 

“When the question is whether property is exempt 
from taxation, and that exemption depends alone 
on a true construction of a statute of the state, the 
Federal courts should be slow to declare an exemp¬ 
tion in advance of any decision by the courts of 
the state.” 

The Court then turned to decisions in other states 
(page 317) citing inter alia , Catlin v. Hull, 21 Vt. 152, 
Goldgart v. People, 106 Ill. 25, 28, Wilcox v. Ellis, 
14 Kansas 588, 19 Am. R. 107, People Ex Bel. v. 
Ogdensburgh, 48 X. Y. 390, 397. People v. Smith, 
88 X. Y. 576, was also cited, in which the New 
York Court held that a resident of New York, the 
owner of bonds of non-residents could not be taxed 
thereon in New York, while they were held in those 
states for collection. Reverting to the decision of the 
Supreme Court itself on these points it again cited 
(p. 319 L. Ed. 180), the Foreign Bond case, 15 Wall, 
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300, 21 L. Ed. 171, as holding “while the taxing power 
of the state may extend to property within its terri¬ 
torial limits it cannot to that which is outside those 
limits, and therefore that bonds issued by a railroad 
company although secured by a mortgage on property 
within the State were not subject to taxation while in 
the possession of their owners who were non-resi¬ 
dents”. 

It will be seen that these cases turned on the physical 
presence in the state of the money or the property from 
which it arose, and its retention therein for permanent 
investment on the same theory that tangible property 
could be taxed in a state where located. This is one 
point at which the case at bar differs sharply. Xo one 
would contend that tangible property of a non-resident 
kept permanently out of the district was taxable in the 
district merely because its owner was engaged in busi¬ 
ness therein, either personally or through an agent, 
and was occasionally brought into the district. 

Here the property, the milk, out of which this tax 
arose never belonged to the petitioner nor was in its 
posssession, though it was subject to its direction be¬ 
fore its importation, as where and to whom it should 
be delivered in execution of a contract of sale previous¬ 
ly made. It was brought into the district in interstate 
commerce and sold in such commerce prior to its in¬ 
troduction ; the proceeds of its sale were promptly re¬ 
moved from the District and invested so far as in¬ 
vested for purposes foreign to any business to be con¬ 
ducted in the district, and for payment sooner or later 
direct to those to whom it in law and equity belonged. 
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We have quoted at length from this leading case of 
New Orleans v. Stempel, and have discussed it to show 
that none of the grounds upon which that decision, or 
those there incited rested, exist in this case, to-wit: 
the physical presence in this jurisdiction either of the 
evidence of the debts, or of the debtors, nor of the prop¬ 
erty from the sale of which the debt arose, at the in¬ 
stance of the owners, nor the fact of intent to re¬ 
invest it in any local business. Here the petitioner re¬ 
turned for taxation all bonds of residents of the dis¬ 
trict, though the visible evidences thereof were physi¬ 
cally in safe-deposit boxes in other jurisdictions—Vir¬ 
ginia and Maryland, and paid (but without protest) 
to the District, taxes thereon which the District had no 
right to exact. 

It affirmatively appears that all of the securities con¬ 
stituting this revolving fund, excluding those returned, 
were kept constantly, actually and physically beyond 
the jurisdiction of the District of Columbia, and were 
there subject to assignment; were being collected out¬ 
side of the District, and for their protection or enforce¬ 
ment the association and its members were dependent 
solely upon the laws of the state of Virginia, or of 
Maryland. They were consequently wholly beyond 
the taxing power of the District of Columbia under 
these authorities. 

It further appears that these securities, constituting 
this Revolving Fund, did not arise, nor were they re¬ 
tained as incident to any local business being conducted 
in the District of Columbia. They all were the result 
of transactions in interstate commerce, which had tran¬ 
spired anywhere from twelve months to six years 
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prior thereto, and were kept by the association outside 
of the District for purposes wholly foreign to any busi¬ 
ness being currently transacted or intended to be 
transacted within the District. It constituted a fund, 
which in truth as in law belonged to non-residents, 
whose property it had sold as their agent, any diver¬ 
sion of which would have constituted either embezzle¬ 
ment or larceny, or breach of trust by the association 
or its officers. 

We challenge the production of any case holding that 
such securities as these, in which a fund so held and 
invested by a non-resident factor for his principal, has 
been held to be subject to taxation to any one other than 
the owner, elsewhere than where they were held, other 
than the domicil of the custodian or owner, merely be¬ 
cause the corporation which held possession of them 
had an office within a foreign jurisdiction, and trans¬ 
acted therein business strictly interstate in its charac¬ 
ter. 

Liverpool L. & G. Ins. Co. v. Board of Assessors, 
221 U. S. 346, 55 L. Ed. 767, is another leading case on 
the points here involved, and like the Stempel case, 
above reviewed, also arose in Louisiana. 

It grew out of the assessment of a tax by Louisiana 
on sums due an insurance company by policy holders 
resident therein for premiums upon which an exten¬ 
sion of credit had been given. 

The Louisiana Court had held the tax valid upon the 
ground “that the said credits are due in this state, and 
have arisen in the course of the plaintiff company’s 
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business, done in this state, and are therefore part and 
parcel of the said business in this state, and as a conse¬ 
quence are taxable here.” (p. 350.) These are not the 
facts here. 

Mr. Justice Hughes, delivered the opinion, affirming 
the judgment of the Louisiana Court. After reciting the 
construction placed on the taxing act by the Louisiana 
Court he took occasion to review the opinion of the 
court in the Stempel case, as well as various inter¬ 
vening Supreme Court decisions and said, page 351: 

‘ ‘This court has had repeated occasion to consider 
the validity of taxes imposed under the Louisiana 
Act. The case of New Orleans v. Stempel, 175 TJ. 
S. 309, 14 L. Ed. 174, arose under Chapter 106 
* # * but the pertinent features of the Act were the 
same * * *. In that case a foreign banking com¬ 
pany did business in New Orleans, and there 
made loans through a local agent * * • upon col¬ 
lateral security * * *. The Court decided that the 
credits so evidenced created in the Louisiana busi¬ 
ness, were taxable in that State. In Metropolitan 
L. Ins. Co. v. New Orleans, 205 U. S. 395, 51 L. Ed. 
863, also arising under the act of 1893, the validity 
of a similar tax was upheld. The case was one of 
loans made through the local agent of the insur¬ 
ance company * * * doing business in Louisiana, 
upon the security of their policies * * * on the 
approval of a loan at the home office. The com¬ 
pany forwarded to the agent a check for the 
amount, with a note to be signed by the borrower. 
The agent procured the note to be signed, and 
forwarded both note and policy to the home office. 
The agent collected and transmitted the interest, 
and when the notes were paid, it was sent to the 
agent * * * to be delivered back to the makers. 
At all other times the notes and the policies secur¬ 
ing them were kept at the home office in New York. 
In Board of Assessors v. New York L. Ins. Co., 
216 U. S. 517, 54 L. Ed. 597, the so-called credit 
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consisted, in fact, of a payment to the policy holder 
of a portion of the amount for which the company 
was bound by its policy. It was found that, despite 
the fact that notes 'were given, there was no per¬ 
sonal liability, but simply a deduction in amount. 
As there was no loan, there was no credit to be 
taxed; and a decree in the circuit court restraining 
the collection of the tax was affirmed. 

“Here an indebtedness actually existed * # # 
The indebtedness had its origin in the course of 
business transacted by the foreign corporation in 
Louisiana under the laws of that State.” 

The securities had no such origin, and do not repre¬ 
sent debts due by any resident of the District to any 
one. 


In the case at bar the contracts under which this 
brokerage was deducted and subsequently invested 
were made outside the District, between non-residents 
as authorized and protected by the laws of Maryland 
and Virginia and the United States, the latter in its 
control over interstate commerce. 


The court continued: 

“The legal fiction expressed in the maxim ‘mo- 
bilia sequuntur personam’ yields to the fact of 
actual control elsewhere. And in the case of 
credits, though intangible, arising as did those 
in the present instance, the control adequate to 
confer jurisdiction may be found in the sover¬ 
eignty of the debtor's domicil. The debt, of course, 
is not property in the hands of the debtor; but it 
is an obligation of the debtor, and is of value to 
the creditor, because he may be compelled to pay; 
and power over the debtor at his domicil is con¬ 
trol of the ordinary means of enforcement. Black- 
stone v. MiUer, 188 U. S. p. 205, 206, 46 L. E. 444, 
445, 23 Sup. Rep. 277. Tested by the criteria af¬ 
forded by the authorities we have cited, Louisiana 
must be deemed to have had jurisdiction to impose 
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the tax. The credits would have had no existence 
* save for the permission of Louisiana; they issued 
from the business transacted under her sanction 
within her borders; the sums were payable by per¬ 
sons domiciled within the state, and there the 
rights of the creditor were to be enforced. If lo¬ 
cality, in the sense of subjection to sovereign 
power could be attributed to these credits, they 
could be localized there. If, as property, they 
could be deemed to be taxable at all they could 
be taxed there.” 


None of these jurisdictional facts exist here. 


It also distinguished the decision in State Tax on 
Foreign held bonds, 15 Wall, 300, 21 L. Ed. 179, held it 
not in point saying, page 355: 

‘ ‘ None of the securities are obligations of resi¬ 
dents. There the tax was on the interest on bonds 
made and payable out of the state and issued to 
and held by non-residents of the state”. 


This is the exact situation here. 


It also said: 

“In Kirtland v. Hotchkiss, 10 U. S. 491, 25 L. Ed. 
558, it was held that the Federal Constitution does 
not prohibit a state from taxing her own citizens 
upon bonds belonging to them, although they were 
made by debtors resident in other states, and se¬ 
cured by mortgage on real estate there situated. 
The sole inquiry was with respect to the validity 
of the statute of Connecticut, where the creditor 
was domiciled. As the court said in New Orleans 
v. Stempel, supra, (page 321) in referring to the 
Kirtland case ‘It was assumed that the situs of 
such intangible property as a debt evidenced by 
bonds was at the domicil of the owner. There 
was no legislation attempting to set aside that 
ordinary rule in respect to the matter of situs* ”. 
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And concluded : 

“But, as we have seen the jurisdiction of the state 
of his domicil, over the creditors’ person, does not 
exclude the power of another state in which he 
transacts his business, to lay a tax upon the cred¬ 
its therein accruing to him against resident debt¬ 
ors, and thus to enforce contribution for the sup¬ 
port of the government under whose protection 
his affairs are conducted. ’' 


Citing Met. L. I. etc. v. New Orleans, 205 U. S. 402, 
41 L. Ed. 856, it stated as follows: 

“There the court said: ‘Moreover, neither the 
fiction, that personal property follows the domicil 
of its owner, nor the doctrine that credits evidenc¬ 
ed by bonds or notes may have the situs of the 
latter. Blackstone v. Miller, 188 U. S. 189 47 L. 
Ed. 439; we are not dealing here merely with a 
single credit or a series of separate credits, but 
with a business. The insurance company chose to 
enter into the business of lending money within 
the state of Louisiana, and employed a local agent 
to conduct that business. It was conducted under 
the laws of the state. The state undertook to tax 
the capital employed in the business precisely as 
it taxed the capital of its own citizens in like situa¬ 
tion. For the purpose of arriving at the amount 
of capital actually employed, it caused the credits 
arising out of the business to be assessed. We 
think the state had the power so to do this, and 
that the foreigner doing business cannot escape 
taxation upon his capital by removing temporarily 
from the state evidences of credits in the form 
of notes. Under such circumstances they have a 
taxable situs in the state of their origin.” 


We have here again quoted probably at excessive 
length to again show that the circumstances justifying 
the conclusion of the court in none of these cases are 
here present, in that none of the debtors, other than 
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those whose notes were reported for taxation and paid, 
were resident, none were incident to any business con¬ 
ducted or intended to be conducted in the District, nor 
were the evidences thereof physically there. 

It may be contended that this case to an extent qual¬ 
ifies the views expressed in New Orleans v. Stempler, 
supra, to the effect that a state had no power to localize 
abstract credits away from the domicil of the credit; 
but that is the fullest extent to which it can be so held, 
and the result of the two cases as thus construed may 
be summed up as follows. 

That a state may so restrict the maxim “mobilia 
sequuntur personam” as to localize and tax intangibles 
owed by residents to non-residents, whether evidenced 
by notes, bonds or mere open accounts, but only under 
the following conditions: 

First: That they have their origin in a local busi¬ 
ness being then conducted within the limits of the state. 

Second: That the capital so used was the capital 
of the foreigner. 

Third: That the credit taxed in fact had its origin 
in a local transaction and was continued therein as a 
part of the business being conducted for permanent 
and continued use therein in that local business, and 
■was so held as incident to or an instrumentalitv for 
the continued operation therein of that localized busi¬ 
ness. 

That the interpretation placed on these two leading 
cases is one long afterwards put on them by the Su- 
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preme Court itself is shown by the opinion of that 
court in Farmers L. & T. Co. v. Minnesota, 280 U. S. 
204, 74 L. Ed. 371, another leading case: 

“New Orleans v. Stempel, 17") l\ S. 309, 44 L. Ed. 
174; Bristol v. Washington County, 177 U. S. 13, 
44 L. Ed. 701; and Liverpool and London and 
Globe Ins. Co. v. Board of Assessors, 221 U. S. 340, 
55 L. Ed. 762, recognize the principle that choses 
in action may acquire a situs for taxation other 
than at the domicil of their owner, if they have 
become integral parts of some local business.” 


This is not the case here. 


The case of Wheeling Steel Corp. v. Fox, 298 U. S. 
193, 80 L. Ed. 1143, the principal case cited in the 
opinion of the Board (R. 01) to sustain its conclusions 
that all of these intangibles except non-taxable, fed¬ 
eral. state and municipal securities were taxable, does 
not depart from the principal above stated, but when 
carefully read in the light of the facts there disclosed 
emphasize and in force them. It is distinguished in its 
facts from the case at bar in the following respects at 
least “all of its corporate activities, intra-corporate as 
well as with third persons were performed outside of 
its state of origin. The intangibles there taxed were 
merely accounts receivable and bank deposits incident 
to business conducted in the taxing state. They were 
all held by the corporation in a proprietary sense and 
not as an agent for others. The state court held that 
the words used in imposing the tax on property ‘liable 
to taxation* [p. 208], the same words used in Sec 753 
of the District Tax Law did not indicate a purpose to 
tax intangibles which were primarily subject to taxa¬ 
tion in another jurisdiction ”. and the Supreme Court 
in reviewing its former decision was careful to point 
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out the basis of those decisions, where at p. 211 after 
citing many of the eases above cited said: 

“These cases, we said in Farmers Loan & T. Co. 
v. Minnesota, supra, (280 U. S. p. 213, 74 L. Ed. 
375, 50 S. Ct. 98, 65 A. L. K. 1000) ‘recognize the 
principle that choses in action may acquire a situs 
for taxation other than at the domicile of their 
owner if they have become integral parts of some 
local business' ". 

To hold these intangibles are taxable by the District 
would violate not only the Fifth Amendment to the 
Constitution of the United States, but if sought to be 
sustained by reason of the control of Congress over 
interstate commerce under Article 1, Sec. S, Clause 3 
of the Constitution, and the power of exclusive legisla¬ 
tion for the District, under Clause 17 of that Article, 
it is submitted that such powers must be exercised, sub¬ 
ject to the limitations of Sec. 9 of the same Article deny¬ 
ing to Congress power to lay a tax or duty on articles 
exported from any state*, or to give by any regulation 
of commerce or rerenue preference to the ports of 
one state over another. 

In other words while the* right of exclusive legisla¬ 
tion does exclude tin* power of any state to legislate 
for the District it does not empower the Congress in 
the exercise of thi< power to do so without regard to 
the other limitations whether express or implied, aris¬ 
ing from the spirit as well as the words of the Con¬ 
stitution. which would lx* th(* effect of recognizing in 
Congress, in regulating commerce between the Distinct 
and states, a power to discriminate against the states, 
in a manner that neither it nor any state could in the 
regulation of commerce between the states exercise. 
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Such would be the result of permitting the District 
through taxation to put burdens on interstate com¬ 
merce, or tax exports, moving from a state to the Dis¬ 
trict. Xo state under like conditions could put on 
commerce moving from a state into the District and 
vice versa such burdens or taxes. This is the result 
of this legislation if this method of taxation whether 
on property arising from such commerce or by way of 
an excise tax on the privilege of conducting such com¬ 
merce in the District. 

(c) Should it be conceded that Congress has the 
power to so discriminate against the states it has not 
manifested such an intent in any of the legislation in¬ 
volved. 

Section 7b2 merely prescribes how property in the 
District “subject to taxation" shall be valued. Section 
753 directs “schedules to be prepared of all tangible 
personal property * ' * subject to taxation under 
part 5", and requires “every person f including corpo¬ 
rations] in said District liable to taxation hereunder" 
to file and return the schedule. Both standing alone ap¬ 
ply to tangibles only. Neither prescribe what prop¬ 
erty is “liable to taxation hereunder". 

This is found only in Section 754 which provides 
how the rate on tangibles is to be fixed, and then pro¬ 
vides “the moneys and credits * * * of any person * * * 
or corporation . resident or engaged in business within 
the said district, shall be scheduled and appraised as 
provided in Sect. 753”, and taxed at 5/10th of one per- 
centum. 
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Sect. 756 further provides that “any person main¬ 
tainin’’; a place of abode in the District of Columbia, 
shall be considered as a resident for the purpose of 
assessment on intangible property wherever located, 
unless such intangible property, or the income thereof, 
he taxed to said person, in some other jurisdiction, or 
that the assets of a corporation * * * represented by 
shares * * * are taxed by the state in which such cor¬ 
poration is chartered or organized." 

Tlie Virginia statute wherein the intangible stocks 
and bonds are permanently kept, and wherein it is do¬ 
mesticated, exempts cooperatives (R. 46) and its in¬ 
tangibles from taxation, in consideration of $10.00 in 
lieu thereof. 

We have already shown that it is beyond the con¬ 
stitutional power of a sovereign to tax intangibles of a 
non-resident whether corporate or not, unless they 
have acquired a local situs there as incident to the 
very business being conducted there. It is wholly im¬ 
material from the constitutional view point whether 
the state of domicil does or does not tax such non-local- 
ized intangibles. See Morgan v. Parham, 16 Wall. 471, 
478, 21 L. Ed. 502, 305, where it was said: 

“Whether the steamer France was actually taxed 
in New York during the years 1866 and 1867 is not 
shown by the case. It is not important. She was 
liable to taxation there. Alabama had no more 
power to tax her or her owner than did Florida, 
Georgia or South Carolina.” 

The question is, conceding for the moment the power, 
whether the congress did by apt words used in Secs. 
754 or 756 express an intent to tax intangibles of a 
confessed non-resident. not within its jurisdiction. 
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Sec. 754, only expresses a purpose to “schedule the 
moneys and credits of any person * * * or corporation, 
resident or engaged in business within said district, 
and as a tax on said moneys and credits ”, not its own¬ 
ers, lays the stated tax. 

The petitioner is certainly not a resident of the 
District, under either this section or Sec. 756, which 
defines a resident as “any person maintaining a place 
of abode in the District.” The association certainly 
never maintained a place of abode in the District, or 
anywhere else for that matter. So that unless we can 
find sufficiently apt words in section 754 to manifest 
such an intent none can be found. This court recent¬ 
ly in Sweeny v. District of Columbia, decided March 
11th, 1940, not yet reported, dealt with these sections 
as applicable to an individual, but did not find occa¬ 
sion to base anv different intent as to the character 
of domicil required thereby of an individual, and a 
corporate entity. In that case respondent conceded 
and the court accepted and acted thereon, (Notes 7 
and 8) that the assessments were invalid if peti¬ 
tioner was not domiciled in the District, thus ignor¬ 
ing and thereby denying any enlarging effect, so far 
as individuals were concerned, to the words “or en¬ 
gaged in business within the district’’. So that to 
now give to this section, in its application to non¬ 
resident corporations, an effect not given to it in its 
operation on individuals would be to tax a corporation 
on all of its assets whether they have acquired a 
local sitvs therein or not, and to exempt the individual. 
The cases cited on taxation of localized intangibles 
permit no such distinction or discrimination, and it 
is not to be readily inferred. This court in that case 
discussed various distinctions sought to be asserted 
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as the requisite domicil to justify the taxation, hold¬ 
ing that to be essential though the word domicil is 
nowhere used in the taxing sections. The court after 
calling attention to this fact stated “The term it uses 
is resident. Without more, its normal and usual 
meaning is ‘domiciled’. That is true as to both in¬ 
clusive and exclusive function. The section, therefore, 
unaided by Sect. 756 would tax domiciliaries and no 
others ’\ 

We have alreadv shown that Sec. 756 affords no aid 
insofar as corporations are concerned. On the con¬ 
trary Sec. 759 negatives any attempt to tax intangibles 
of non-residents in that it makes it unlawful for “any 
person entering the District subsequent to June 30th 
of any year and establishing a place of business for 
the sale of goods, wares or merchandise or * * * com¬ 
mon carrier * * # to conduct such business until a 
sworn statement of the value of such stock * * * has 
been filed with the assessor”, who is then required to 
render a bill based thereon “for the unexpended por¬ 
tion of the fiscal year”, with power to reassess if not 
satisfied. 

This negatives any purpose to tax the intangibles 
of such a person or corporation thus entering the Dis¬ 
trict in the absence of a domicil . 

In this connection, and as applicable to the construc¬ 
tion of the taxing act, not only in this regard, but in 
respect to all questions of intent of the act and its 
proper construction as discussed herein, we would re¬ 
mind the Court that it is a cardinal rule of tax. con¬ 
struction that all reasonable doubts as to construc¬ 
tion and intent are to be determined in favor of the 
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taxpayer. Gould v. Gould, 245 U. S. 151, 62 L. Ed. 
211; White v. Aronson, 302 U. S. 16, 82 L. Ed. 20, 
23; Hassitt v. Welch, 303 U. S. 303, 314, 82 L. Ed. 
858, 867. 

Neither these sections of the District Law indicate 
any purpose to limit, as to such a corporation as this,— 
the generally accepted maxim —mobilia sequuntur per¬ 
sonam , nor to burden interstate commerce in that re¬ 
spect. 

It is difficult to conceive that such was the purpose 
of Congress in the absence of express words, especial¬ 
ly in respect to such a cooperative marketing Associa¬ 
tion as this is. 


The first section of the National Agricultural Mar¬ 
keting Act, U. S. Code, Title 12, Section 1141, an¬ 
nounces the policy of the nation: 

“To promote the effective merchandising of agri¬ 
cultural commodities in interstate and foreign 
commerce, so that the industry of agriculture will 
be placed on a basis of economic equality with 
other industries, and stabilize the currents of in¬ 
terstate and foreign commerce in the marketing 
of agricultural commodities and their food pro¬ 
ducts— 

(1) by minimizing speculation. 

(2) By preventing inefficient and wasteful 
methods of distribution. 

(3) By encouraging the organization of pro¬ 
ducers into effective associations or corporations 
under their own control for greater unity of ef¬ 
fort in marketing and by promoting the establish¬ 
ment and financing of a farm marketing system 
of producer-owned and producer-controlled co¬ 
operative associations and other agencies.’* 
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This policy has further been exemplified in the ex¬ 
emption of such associations from all income taxa¬ 
tion, U. S. C. Title 26, Section 103 (12) and from 
prosecution under the anti-trust laws under the act. 

Even if Congress had the power to tax interstate 
commerce it did not intend to do so under these stat¬ 
utes. It only attempted to tax business in the Dis¬ 
trict. 

By a long line of cases it has been established that 
a non-resident doing a purely interstate business, 
through agents in a jurisdiction foreign to his domicil 
is not doing business “in” that jurisdiction in such 
way as to subject either his or that business to taxa¬ 
tion in that jurisdiction. Alpha Portland Cement Co. 
v. Mass., 268 U. S. 203, 69 L. Ed. 916, 923, supra; 
Logan-Pocohontas Fuel Co. v. Camp, 246 S. W. 433, 
(Kentucky); Watkins v. Waldo, 230 Pac. 1051, holding 
a foreign corporation is not “doing business”. 

In Adams Mfg. Co. v. Stoven, 304 U. S. 307, 82 
L. Ed. 1365, the U. S. Supreme Court denied the 
power of the State of Indiana to tax even an Indiana 
corporation on its sales in both interstate and intra¬ 
state business, merely because the two characters of 
commerce were not distinguished, one of which being 
intra-state they could tax, and the other being inter¬ 
state they could not tax. This is substantially the 
condition existing here. 

Cheney Bros. v. Mass., 246 U. S. 147, 62 L. Ed. 
632, 636. “The lien is upon property beyond the 
state, not localized for business therein.” L. R. A. 
N. S. 2, pp. 637-8. 
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This principle was recognized and enforced by this 
Court in the case of Sweeney v. District of Columbia 
decided March , 1940. 

Butler Bros. v. U. S. Rubber Co., 156 Fed. 1 U. S. 
Circuit Court of Appeals—certiorari denied by U. 
S. C. Court 212 U. S. 577. Temple v. Gates, 56 S. 
W. 2nd, 417; Equitable Credit Co. v. Rogers, 175 
Ark. 205, 299 S. W. 747. 

The taxing statutes of the District should be con¬ 
strued in the light of the established construction 
which has been placed on like provisions in the tax¬ 
ing statutes of the states imposing taxes on business 
done in them, unless a contrary intent is unmistak¬ 
ably manifest. 

The necessity of applying a restricted construction 
to general terms used in legislation for the District 
has been before this court, and the Supreme Court 
several times. 

The point was early presented to the Supreme 
Court in Cohens v. Virginia, 6 Wheat 245, 5 L. Ed. 
257. It involved the intent as well as the power of 
Congress to legalize in Virginia the sale of lottery 
tickets, issued under Congressional sanction to raise 
revenues for the District , contrary to the laws of that 
state. Cohens was indicted in Virginia for selling 
the tickets therein. He pleaded the federal law as a 
defense. He was convicted and appealed to the Su¬ 
preme Court. (1st) The jurisdiction of that court 
was questioned. After elaborate debate the court 
upheld the jurisdiction. When it came to consider the 
merits, that is the power of Congress,—to authorize 
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such sales it held that Congress intended no such 
effect, and thereby avoided passing on the power. 
Chief Justice Marshall delivered the opinion on both 
aspects of the case, Cohens v. Virginia, 6 Wheat 265, 
52 L. Ed. 257, at p. 440, L. Ed. 300, said in respect 
to the latter: 

“It now comes on to be decided on the question 
whether the Borough Court of Norfolk, in over¬ 
ruling the defense set up under the act of Con¬ 
gress has misconstrued that act. It is in these 
words: 

‘The said corporation shall have full power 
to authorize the drawing of lotteries for effecting 
any important improvement in the city * * *. 
Provided that the sum to be raised in each year 
shall not exceed the amount of $10,000.00. And 
provided, also, that the object for which the money 
is intended to be raised shall be first submitted 
to the President of the United States, and shall 
be approved of by him’. 

“Two questions arise on this act: 

1st. Does it purport to authorize the corpora¬ 
tion to force the sale of these lottery tickets in 
states where such sales may be prohibited by law? 
If it does. 

2nd. Is the law constitutional? 

If the first question be answered in the affirma¬ 
tive it will become necessary to consider the sec¬ 
ond. If it should be answered in the negative, 
it will be unnecessary, and consequently improper, 
to pursue any inquiries, which would then be 
merely speculative, respecting the power of Con¬ 
gress in the case. * * * 

In inquiring * * * we find in them no expres¬ 
sion which looks beyond the limits of the city. 
The powers granted are all of them local in their 
nature, and all of them such as would, in the 
common course of things, if not necessarily, be 
exercised within the city. The subject on which 
Congress was employed when framing this act 
was a local subject; the formation of a sepa¬ 
rate body for the management of the internal 
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affairs of the city, * * Congress must have 
considered itself as delegating to this corporate 
body powers for these objects, and for these 
objects solely. In delegating these powers, there¬ 
fore, it seems reasonable to suppose that the mind 
of the legislature was directed to the city alone, 
to the action of the being they were creating with¬ 
in the city, and not to any extraterritorial opera¬ 
tions. In describing the powers of such a being, 
no w'ords of limitation need be used. They are 
limited by the subject. But if it be intended to 
give its act a binding efficacy beyond the natural 
limits of its pow’er, and .within the jurisdiction 
of a distinct power, we should expect to find in 
the language of the incorporating act, some words 
indicating such intention. 

Without such words, w T e cannot suppose that 
Congress designed to give to the acts of the cor¬ 
poration any other effect, beyond its limits, than 
attends every act, having the sanction of local 
law, when anything depends upon it which is to 
be transacted elsewhere/ ’ 

• * # • * 

“The proceeds of these lotteries are to come 
in aid of the revenues of the city. These revenues 
are raised by laws whose operation is entirely 
local, and for objects which are also local; for no 
person will suppose, that the President’s house, 
the Capitol, the Navy Yard, or other public insti¬ 
tution, was to be benefited by these lotteries, or 
was to form a charge on the city revenue. Com¬ 
ing in aid of the city revenue they are of the same 
character, with it; the mere creature of a cor¬ 
porate power.” 

This language is all applicable to the present case. 
The intent of Congress in enacting the taxing laws 
here involved are all local in operation and effect. 
It is difficult to believe that Congress intended to vest 
the local taxing authorities of the District with power 
to assess subjects of taxation, which its fundamental 
law prohibits the states from taxing in respect to the 
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district, its inhabitants and occupants, and thus to 
discriminate against its own component units. 


The District Court of Appeals in Beistzell v. Dis¬ 
trict of Columbia, 211 App. D. C. 49, arrived at the 
same result by the same course of reasoning, saying: 

“The act in question was not intended to regulate, 
in any sense, the commercial intercourse of the 
Union. It is purely a local act, and intended to 
have local operation only. In other words, the 
particular provision of the statute in question 
was intended as a regulation of a purely municipal 
character, and that is made clear, as was said in 
Stoutenburg v. Hennick, upon the principle of 
nosotir a socias, if the clause be taken as it 
should be, in connection with the other clauses 
and parts of the act relating to licenses. At any 
rate, it would seem to be reasonable to presume 
that if it had been the intention of Congress to 
make the provision of the act apply to soliciting 
agents for the owners of goods beyond the dis¬ 
trict, that intention would have been expressly de¬ 
clared, and not left to doubtful construction 


The point of pow’er was again passed over, and the 
second directly discussed and approved by the Su¬ 
preme Court in passing on a district law imposing 
under Congressional sanction a tax on interstate com¬ 
merce in Stoutenburg v. Hennick, 129 U. S. 637, 32 L. 
Ed. 141, where the Supreme Court said: 

“Congress has express power to ‘exercise exclu¬ 
sive legislation in all cases whatsoever’ over the 
District of Columbia, thus possessing over the 
District of Columbia the combined powers of a 
general and of a state Government in all cases 
where legislation is possible. But as the reposi¬ 
tory of the legislative power of the United States, 
Congress in creating the District of Columbia ( a 
body corporate for municipal purposes’ could only 
authorize it to exercise municipal powers; and this 
is all that Congress attempted to do. 
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“The Act of the Legislative Assembly under 

* # *, as stated in its title ‘a license on trades, 
business and professions practiced or carried on 
in the District of Columbia and required by 
clause 3 of Section 21 among other persons in 
trade, commercial agents * * * to take out and 
pay for such license. This provision was mani¬ 
festly regarded as a regulation of a purely munici¬ 
pal character, as is perfectly obvious upon the 
principle of noscitur a sodas , if the clause be 
taken as it should be in connection with the other 
clauses and parts of the Act. But it is indistin¬ 
guishable from that held void in Robbins v. Shelby 
County Taxing District, 120 U. S. 489, 30 L. Ed. 
694, and Asher v. Texas, 128 U. S. 120, ente 368, 

as being a regulation of interstate commerce 

* # * 

“It is forcibly argued that it is beyond the 
power of Congress to pass a law of the character 
in question solely for the District of Columbia, 
because whether Congress acts upon the subject 
the regulations it establishes must constitute a 
system applicable to the whole country; but the dis¬ 
position of this case calls for no expression of 
opinion upon that point.” 


Indeed the language of both taxing acts, under which 
these taxes were assessed, District Code, Title 20 Sec¬ 
tions 752 to 756, and the Business Privilege Tax of 
1937, would clearly indicate the purely local character 
of these taxes authorized, and that they were adopted 
without any purpose to authorize taxes, which, if the 
District was in fact a member of the Union it would 
be prohibited from enacting, or which would burden 
interstate commerce, or be construed as an exercise of 
the power of Congress to regulate interstate com¬ 
merce. 

That there is a marked distinction between Acts of 
Congress local to the District and those general in 
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their application was recognized and enforced in 
American Security and Trust Company v.The Commis¬ 
sioners of the District of Col., 50 App. D. C. 231, and 
224 U. S. 491, 56 L. Ed. 856, where both courts held 
that the provisions of Section 250 of the Judicial Code 
giving that Court Jurisdiction: 

“6. In cases in which the construction of any 
law of the United States is drawn in question.” 

did not give that Court jurisdiction in cases and could 
not be construed “to apply to the purely local laws of 
the District,” [p. 494 L. Ed. 857] and spoke of it as a 
“well known example of construing a statute not to in¬ 
clude a case that indisputably was within its literal 
meaning but was believed not to be within the aim of 
Congress ” and held in that case that a purely local 
law of the District of Columbia was not a law of the 
United States within the meaning of that Section. 

(d) The Board in ascertaining intangibles held by 
associations other than those assessed as “Bills Re¬ 
ceivable from Dealers,” which latter are discussed 
under Point Four, adopted as its base the entire “Re¬ 
volving Fund” as set up in the petition (R. 5), and tes¬ 
tified to by Mr. Hooper, the Auditor, (R. 128-9) as 
correct, and deducted therefrom the amounts, testified 
to by the Auditor, as invested in non-taxable, Federal, 
State and municipal securities, all as stated by the 
Board (R. 56). There is no dispute as to the aggre¬ 
gate of this fund as of the date then shown, nor as to 
the amounts thereof invested in non-taxables. The 
Board, however, ignored the fact that that fund in¬ 
cluded all assets, however invested, held by the peti¬ 
tioner, tangible and intangible, as shown under Point 
Four, of which the tangibles were returned for taxa¬ 
tion for each of the fiscal years 1936, 1937 and 1938, 
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in the sum of $6064.00 (R. p. 15) $1184.00 (R. 16) and 
$8795.00, respectively, and tax paid thereon, with the 
result that the Revolving Fund as a tax base should 
have been further reduced by those for those respec¬ 
tive years. 

The Board further ignored the fact that it also in¬ 
cluded all intangibles other than those embraced in 
“accounts receivable from dealers” under Point Four 
and erroneously added thereto as “petty cash,” and 
“other accounts receivable,” further sums amounting 
to $29,014.69; $43,021.46 and $84,566.13, respectively, 
for the same years, which sums were already included 
in the base, all aggregating an over-valuation of the 
“Revolving Fund” of $175,544.59 and a correspond¬ 
ing excessive tax thereon, even should the entire fund, 
exclusive of non-taxable securities be held taxable. 
See statement at the end of Point Three. 

POINT SIX. 

The Association is liable for neither the increased 
Business Privilege tax re-assessed against it by the 
Business Privilege Tax Administrator for the fiscal 
year 1938 on August 10, 1938, in the sum of $818.71 
(R. 14), paid under protest on September 15, 1938 
(R. 19), nor for the additional sum assessed against 
it by the Board of Tax Appeals on October 9, 1939, in 
the sum of $16,170.86 and not yet paid. 

The questions of law and fact involved in this point 
have been largely developed in the points heretofore 
discussed but brief restatement of them will be at¬ 
tempted. 
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The grounds relied on by petitioner to sustain this 
point are as follows: 

(a) The attempted reassessment on August 10, 
1938, in the sum of $818.71 and paid was absolutely 
void under Tumultv v. District of Columbia and has 
been fully stated under Point One. The tax, if any, 
accrued on the passage of the Act August 17, 1937, 
for the fiscal year ending June 30, 1938. Due return 
was filed under date of October 6, 1937, showing 
amount of tax to be paid $337.35 (R. 133-134), which 
was accepted, assessed in that amount, and paid with¬ 
out objection on December 1, 1937 and March 11, 1938 
(R. 18). Petitioner removed from the District on June 
25, 1938. No reassessment was attempted or made 
until August 10, 1938. 

(b) The Association being a non-profit corporation 
without capital or capital stock, operating only as an 
agent or broker, such as is defined by the state laws of 
both states in which it was operating and the National 
Agricultural Act and as limited by its charter, its con¬ 
tract, its by-laws, and its practice to return to its mem¬ 
bers the entire gross sums received for their products, 
less any necessary operating expenses, not exceeding 
one cent per gallon, was in fact a non-profit agency 
only and was not engaged in business for gain or 
economic benefit, “to the membership co-operative’’ 
a distinct entity, as pointed out in U. S. v. Rock Royal 
Co-Op., 307 U. S. 534, 564, 83 L. Ed. 1445,1446 and all 
as defined in Sec. 970 (1) of Title 20 of the D. C. Code 
Supp. Ill, nor subject to the tax imposed by Sec. 970 
(5). This fact is fully discussed under Point Two, 
supra. 



112 


(c) The increased tax so imposed by the adminis¬ 
trator was based purely on the one cent per gallon 
brokerage collected for selling milk of its members (R. 
p. 14), was not intended by Congress, and if intended, 
was beyond its Constitutional power for the reason 
assigned in discussing Points Four and Five. 

(d) The additional taxes sought to be imposed by 
the Board of Tax Appeals in the sum of $16,170.86, 
over and above that previously assessed, both orig¬ 
inally and by the attempted reassessment, and both 
paid, but which second reassessment has not yet been 
paid, is void for the same reason stated in paragraphs 
(b) and (c) hereof. 

(e) It is further illegal because it was based upon 
the gross funds of petitioner’s principals, of which it 
was a mere conduit, directly contrary to the proviso of 
Section 970 (5) of the D. C. Code, Supp. Ill, in force at 
the time, reading as follows: 

“Provided, however, that the tax imposed by this 
section shall be payable only upon the gross com¬ 
missions of any person engaged in the business of 
a broker or agent, and shall not be payable upon 
the funds of his principal, of which he is a mere 
conduit.” 

The underlying facts here involved are discussed in 
Points Two, Three and Four. 

(f) Insofar as the action of the Board was based 
on the conclusion of fact that petitioner was the vendee 
of said milk and not merely the agent of the vendors, 
the conclusion is entirely contrary to the evidence and 
is without evidence to support it and has been hereto- 
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fore thoroughly discussed under Points Two, Three 
and Four. 

(g) So far as it is based on the conclusion of law 
that because the petitioner guaranteed its members 
against loss by reason of ultimate failure of any dealer 
to pay for milk sold through the activities of the peti¬ 
tioner, the conclusion is erroneous and without war¬ 
rant of law, and contrary to the very authorities cited 
in the opinion to support the conclusion, especially the 
citation to 23 R. C. L., p. 1218 (R. 68), which clearly 
bases the conclusion of a sale in law only when a “lia¬ 
bility arises at the time of consignment’’ to pay “a 
fixed” or “other reasonable value” at the time of con¬ 
signment; Bryant v. Swofford Bros., 219 U. S. 279, 
53 L. Ed. 997, and In re Columbus Buggy Co., 
143 Fed. 859, cited as holding “an agreed price 
and an agreement to sell for the agreed price and 
agreement to buy for and to pay the agreed price 
are essential elements of a sale.” None of these 
things are here present. The undertaking here (R. 22) 
is “to sell or dispose of all products consigned” “to 
the best advantage in its power and remit the proceeds 
thereof to the producer, less the deductions hereinafter 
mentioned ‘to be uniform’ and the total of all deduc¬ 
tions in the aggregate not to exceed the rate of one 
cent per gallon.” The guarantee is il ultimate pay¬ 
ment at standard prices prevailing for each market 
area for all milk delivered and sold under like condi¬ 
tions.” It is evident in the light of all the following 
provisions, and their contemporaneous construction 
that the “standard prices” referred to are the weight¬ 
ed prices actually realized by the Association from the 
sale of all the different deliveries of milk according to 
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their varying qualities and the average of the different 
uses for which it is sold and not “any general stand¬ 
ard prices prevailing in the open market. There were 
no such prices.” It is also evident that the prices ac¬ 
counted for to the producers depended on and could 
not be ascertained at the times of delivery, but depend- 
' ed on the daily quantity of milk required each day to 
meet the legal demands and the ability of the Associa¬ 
tion to sell any surplus and the prices obtainable there¬ 
for. To attempt to further elucidate what is so clear 
can but serve to confuse and will not be attempted. 

Particular attention is called to the cases cited in this 
connection in discussing Point Three. 

Conclusion. 

It is respectfully submitted that the entire sum paid 
under protest on September 15,1938, should be refund¬ 
ed, with interest from that date, and that the addi¬ 
tional assessment made by the Board of Appeals on 
October 9,1939, should be annulled and this is respect¬ 
fully asked of this Honorable Court. 

Respectfully submitted, 

MARYLAND & VIRGINIA MILK 
PRODUCERS ASSOCIATION, 

P. 0. Address, Silver Spring, Md., 
By Its Counsel. 

John S. Barbour, 

Attorney for Petitioner, 

Fairfax, Va., and 

Tow’er Bldg., • i 

Washington. . • * * •. 
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United States Court of Appeals for the 
District of Columbia 


October Term, 1940. 


Record No. 7569. 


MARYLAND AND VIRGINIA MILK PRODUCERS ’ j 

ASSOCIATION, INC., | 

Petitioner, 

I 

V. 

DISTRICT OF COLUMBIA, ! 

Respondent. 


REPLY BRIEF FOR PETITIONER. 


Preliminary.* 

Respondent does not question as “inaccuracies or omis¬ 
sions’ ’ any statement of the case contained in petitioner’s 
brief (pp. 4 to 27) as required by paragraphs 1 to 5 of 

Rule 8 of this Court, as amended August 2nd, 1939, bevond j 
-:- 

* Italics are supplied throughout unless otherwise stated. 
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the very general and unspecific observation (pp. 1 and 2) 
that 

“The facts as we understand them are correctly 
stated by the Board of Tax Appeals (R. 45-58)”. 

and the more specific statements (pp. 2 and 3) questioning 
the statements in petitioner’s brief page 21, and on page 
64, based on the printed record, that $145,363.75 of “its 
intangible assets was invested in non-taxable securities”, 
“whereas, the Board of tax appeals found that but $137,- 
350.22 of intangibles held by the association on that date 
was invested in such securities,” and stating that on 
April 12th, 1939 the witness Mr. Hooper, upon w’hose testi¬ 
mony as presented the statement in the brief was based, 
had “in response to questions asked by petitioner’s counsel, 
corrected that statement and had testified that such non- 
taxable securities amounted to but $137,350.22”, coupled 
with the further statement, believed to be true, that this 
correcting evidence was inadvententlv omitted from the 
agreed statement of evidence in the record. 

It is true that the correcting statement was voluntarily 
made, as stated by Mr. Hooper, and omitted from the 
agreed statement of the evidence. No objection is now 
made to its being considered as a part of the record here. 
But neither of the statements of Mr. Hooper, so referred 
to, were in respect to “petitioner’s intangible assets” 
but to the investments of the “revolving fund”, which 
petitioner has consistently denied was its property. Neither 
has petitioner anywhere criticised the use by the board of 
the figure $137,350.22 instead of the figure $145,363.75, as 
the value of non-taxable securities held in that fund as of 
July 1st, 1936. The substitution of the former for the 
latter figure, however, will in no way affect the integrity of 
the point in respect to which these figures were used, to-wit: 
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that in using the aggregate of the revolving fund as if it, 
in its entirety, constituted intangibles in addition to the 
value of tangible and intangible property included therein, 
that it to that extent constituted double taxation. This 
was the point at issue in both of the instances pointed out, 
and in no way lessens the extent of the double taxation 
consequent thereon, as set up on page 66 of petitioner’s 
brief, in connection with point 3, which figures are abstract¬ 
ed from the figures used by the Board (Rec. p. 56) which 
uses the corrected figure $137,350.22 for the non-taxables 
and not the $145,363.75. 

The respondent on page four, speaking on this point of 
double taxation, said “The Board of Tax Appeals did not 
determine the corporation’s surplus or net worth, but com¬ 
puted the tax upon the intangible assets owned by the 
Association on the taxable dates”. The trouble with this 
argument is that the Board of Tax Appeals erroneously 
assumed that the several amounts of the revolving fund, as 
set up by the petitioner, consisted solely of “bonds, mort¬ 
gages, stocks, etc.”, and that the association held in addi¬ 
tion “other accounts receivable” and “petty cash”, and 
“tangibles” (Rec. p. 56 and Rec. p. 65) each of which were 
included in the revolving fund, and had been returned for 
taxation and taxes paid thereon. If the fund in its en¬ 
tirety was to be ascertained as the base and the non- 
taxable securities alone deducted, as was done on page 56, 
then neither of these additional items which were embraced 
therein should have been so added. 

That the Board did use the gross amount of the revolving 
fund as its base or starting point for intangibles is shown 
by a comparison of the amounts of those funds as set up 
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in petitioner’s petition (par. (k)—Rec. pp. 4-5), and its 
assumptions of the values of bonds, mortgages, stock, etc., 
owned on the taxable dates (Rec. p. 56). They correspond 
to the cent on each of said dates, to-wit: July 1st, 1935, 
$444,007.22, July 1st, 1936, $526,181.48, and July 1st, 1937, 
$564,718.99. It then deducts from these totals only the 
value of the non-taxable securities, but immediately adds 
thereto the items mentioned, which the evidence shows 
were embraced therein, to-wit: “petty cash’’ and “other 
accounts receivable”, in addition to the items “accounts 
receivable from dealers”, which stand on another basis, 
were never embraced in the Revolving Fund, and are dis¬ 
cussed independently under point four (Brief p. 67). In 
like manner in adjusting the difference between the “erro¬ 
neous assessments” of the assessor and the so-called “cor¬ 
rect assessments”, as ascertained by the Board (Rec. p. 65) 
for the purpose of ascertaining the extent of the excessive 
taxes, collected under the re-assessments (Rec. p. 65) the 
Board includes these taxes on the tangibles at the same 
figures in both the “erroneous” and the “correct assess¬ 
ments” and carries in the difference but $2,534.29. The 
effect of this, of course, is to maintain the tax on the 
tangibles in the final figure as is apparent from his state¬ 
ment thereof found on page 58. 

But returning to the double taxation therein referred 
to, counsel for respondent, after admitting some confusion 
respecting these figures justify the adding of these items 
to the total value of the revolving fund by saying that the 
“petty cash” was reported by the Association on its 
returns for each of the taxable years involved, “and that 
the amounts representing accounts receivable are identical 
with those reported by Mr. Hooper” (Brief p. 4). 
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The fault in this again is that in making its returns for 
the several fiscal years the Association made no attempt 
to return the “Revolving Fund” for taxation, but only that 
portion of the assets embraced therein as it was then 
advised, (waiving any doubts) which might be construed 
as having a business situs within the District (sub-sections 
(j) and (k) of petition—Rec. pp. 6 and 7) which, of 
course, included all its tangibles and such of its intangibles 
as on any reasonable hypothesis were considered as having 
a taxable situs therein, either because it was due by a 
resident, was physically present in the District, or was an 
ordinary “account receivable” of the “revolving fund”, 
all of which were included in the so-called Revolving Fund 
arising from excess of brokerage collections over expenses 
and could have had no other rightful source. 

Neither have counsel for respondents seen fit to respond 
specifically, if at all, to the “Points of Argument” in 
the order stated in petitioner’s brief. To the extent that 
any of them are replied to it is largely in a piece-meal, 
disconnected and non-specific manner. 

It is essential from petitioner’s standpoint to a proper 
conception of this case: 

1st. That the basic facts established by the record and 
undisputed evidence, as distinguished from mere inferences 
and deductions, whether of law or fact, based on disconnect¬ 
ed statements, either taken out of their context or respon¬ 
sive to questions and suggestions interjected by the Board, 
or its counsel, the result, to some extent at least of mis¬ 
conception of the methods pursued by petitioner, and its 
members, in conducting their affairs, or of the reasons 
therefor, so often manifest from the evidence. 
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2nd: That the conclusions, whether of law or fact, 
arising from those facts, he apprehended and determined 
in their proper logical relation to each other. 

Point One, petitioner's brief, raised the question of the 
jurisdiction of the tax assessors to make any of the re¬ 
assessments lying at the root of this proceeding. If this 
point was well taken then necessity for inquiry into any 
of the other points involved is avoided. Yet respondent’s 
brief deals with this point, not primarily, nor in any single 
section of its brief, but makes its reply thereto upon at 
least four separate and distinct grounds found in as many 
different portions of the brief. 

In the same way instead of dealing specifically with 
point two (Rec. 49) or point three (p. 57), each of which 
involve mixed questions of fact, and of law, the correct 
apprehension of which are essential to the correct decision 
of point 4 (p. 65) point 5 (p. 82) and point 6 (p. 110) 
respondents seen fit to disregard the logical order in which 
these questions present themselves, and discusses them 
indirectly in a rather haphazard-go-as-vou-please-way, 
based upon assertions largely unsupported, that there is 
some evidence to support the findings of the board and that 
this Court is without power to go behind those findings, 
either of fact or of law, or combined findings of fact and 
law. This has added much to the labor of replying thereto. 

Convinced that such is not the best approach to a proper 
decision of the case, petitioner will in this reply follow 
the method of argument outlined in its original brief. 
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POINT ONE. 

‘The attempted re-assessment of the taxes on intangibles 
for the fiscal years 1936, 1937 and 1938 were void, as was 
that of its business privilege tax for the year 1938”. 

This is based primarily on the admitted fact that none 
of these re-assessments were made within the fiscal year 
for which it was assessable and that a prior valid assess¬ 
ment had been made in each of said years for the taxes 
accruing in those years on proper returns filed by the 
petitioner, and accepted by the assessor, and all had been 
paid 

We will not repeat the arguments of the original brief 
on these points, but refer to that brief (pp. 38 to 49) there¬ 
for. It will be seen that the conclusions of law relied 
on is based on the decisions of this court in Tumulty v. 
District, 69 App. D. C. 390, 102 Fed. 254 LXV1I W. L. R. 
142, and Hunt v. District of Columbia, 70 App. D. C. 108 
Fed. (2nd) 10, LXV1I W. L. R. p. 1186, holding (1st) that 
there was no power in the D. C. Assessor to assess any 
taxes on intangible personalty other than within the cur¬ 
rent fiscal year for which they were assessable, which must 
be assessed against the owner, and (2nd) that returns for 
taxes once having been accepted and taxes assessed there¬ 
on no others could thereafter be re-assessed even if at¬ 
tempted within the fiscal year for which they were assessed. 

Respondents reply to these points is at least threefold 
in its relation to the taxes on intangibles, and a fourth in 
respect to the business privilege tax for 1938. 

1st. It asserts, first (p. 17) “These decisions (Tumulty 
v. District of Columbia, and Hunt v. D. C., supra) have no 
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application for the reason that the personal property and 
gross receipts upon which the assessments in question were 
made were not reported by the petitioner, and no 'previous 
assessments were made upon such property.” 


There is no denial that returns were made; that they 
were accepted and that assessments were made thereon 
and paid, nor that the assessments in question here were 
made after the lapse of the current year for which they 
were assessable. 

Respondent’s contention is unsound under Tumulty v. 
District of Columbia, supra: There “no returns listing the 
property were made” by the owners of the property 
sought to be taxed and “for none of the years involved 
was there any assessment of the property made against 
the company in any manner until after September 20th, 
1933”. The Hunt case, supra, is equally conclusive. There 
this court said (p. 1187): 

“The District insists that the original assessment was 
based upon an incomplete return made by petitioner, 
and that this constituted an omission to the extent that 
the return was incomplete, and consequently that the 
shares of stock upon which the assessment in question 
was made were ‘omitted’ from the return and likewise 
from the original assessment. 

The rule approved by the great weight of authority 
in this country is that the power to assess ‘omitted 
property’ does not carry with it the power to revalue 
property already assessed. Davidson v. Franklin Ave. 
Inv. Co., 129 Minn. 87; 151 N. W. 537; Wool v. Thomas 
1 Ind. App. 232, 27 N. E. 578; Williams v. Segur, 109 
Ind. 368; 1 N. E. 707; Dank v. Trowbridge, 124 Iowa 
514; 100 N. W. 333; Anniston City Land Co. v. State, 
185 Ala. 482; 64 So. 110 City of Georgetown v. Graves, 
165 Ky. 676,178 S. W. 1035; Commonwealth v. Ameri¬ 
can Tobacco Co., 28 L. Rep. 96 S. W. 466; Sweetsir 
v. Chandler, 98 Me. 145, 56 Atl. 584; Commonwealth 
v. Ashland Coal and Iron Rv. Co., 154 Ky. 673; 
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159 S. W. 538; Delta Land and Timber Co. v. Police 
Jury, 169 La. 537; 125 So. 585; Woodbury County v. 
Talley, 153 Iowa 28, 129 N. W. 967; Langhout v. First 
National Bank, 1919 Iowa 957; 183 N. W. 506; 2 Colley 
on Taxation (4tli Ed. 1924) Sec. 820.” 

and again, p. 1188: 

“In the City of Georgetown v. Graves, Admr., supra, 
the taxpayer had made no return at all, because he be¬ 
lieved that he was not a resident of the taxing city. 
The city assessed him with a lump sum, the tax on 
which he paid after suit. Sometime later the city sued 
to recover an additional amount, on the ground that 
the lump sum assessment was less than the value of 
taxable property. The court there said: ‘Where a 
party is assessed with notes and bonds in a lump sum 
and the particular notes and bonds are not specified 
or described in anv manner whatsoever, a case of 
omitted property is not made out by merely showing 
that the taxpayer, in fact, owned notes and bonds of 
a greater value than that fixed by the assessment’ and 
applied the rule that, when once property has been 
finally assessed, it cannot be again assessed even 
though its value may have been in the first instance 
placed too low.” 

In the latter case the attempt to re-assess was made 
within the then current year and in fact before the last 
instalment of the original assessment had matured. The 
returns here under each item are for lump sums not item¬ 
ized and the assessments are all for lump sums on a single 
aggregate. 

I 

That the assessments here in question are re-assessments 
and not original is shown by the fact that the Assessor in 
making each made no attempt to segregate any specified 
intangibles as omitted and to tax them, but made a lump 
sum valuation of all intangibles it thought the petitioner 
was chargeable with including those previously returned, 
assuming the revolving fund consisted solely of intangibles, 


i 

! 

i 

I 
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and assessed a grass tax on this sura, and deducted from 
it the sums previously paid in due course under the original 
assessments, (See Exhibits (c) (d) and (e) R. pp. 15, 16, 
and 17) all without notice and demanded payment at once 
of the balances so found due on these “additional” assess¬ 
ments (Rec. p. 13). It is further shown by the fact that 
when the Board of Tax Appeals found that these “addi¬ 
tional assessments ” were excessive, instead of attempting 
to seggregate omitted property it again made a lump sum 
valuation, taking the book value of the entire “revolving 
fund” as the starting figure, and again added all prop¬ 
erty “tangible and intangible” assessed previously, again 
assuming incorrectly, that the entire revolving fund was 
wholly invested in intangibles, and again deducted from 
the aggregate only the valuations placed by the associa¬ 
tion upon the intangibles originally returned by and taxed 
to the Association and made a still further assessment 
(See. pp. 58) the so-called “corrected assessments” of 
August 1938, made by the Assessor all without notice, 
which were paid under protest (Rec. p. 65). 

Both were gross-sum assessments, and both included 
all the property, tangible and intangible, originally return¬ 
ed by and taxed in due course against the petitioner in 
July 1935, 1936 and 1937, respectively, for the fiscal years 
1936, 1937 and 1938. 

The only plausible ground upon which these additional 
assessments can stand is “that the original lump sum as¬ 
sessments were less than the value of the taxable proper¬ 
ty.” This ground was condemned in Georgetown v. Graves, 
supra , as approved and followed by this court in Hunt v. 
D. C., supra. So even if true the attempted re-assessment 
was void under those two cases. 
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The intimation on p. 18 of respondent’s brief, and re¬ 
iterated at other places therein, that there was some con¬ 
cealment on the part of the petitioner, of either the exist¬ 
ence of the revolving fund, or its amount, and that the 
existence of these assets was disclosed to the taxing author¬ 
ities only upon subsequent examination of the books of the 
petitioner, is contrary to facts, which must be known to 
the respondent- The fact is that the existence of this fund 
had been known to the taxing authorities of the District 
prior to any of the assessments here at issue; that they 
attempted to tax it, and did assess it for taxation for the 
fiscal years 1933 and 1934; and that its right to do so had 
been challenged in the Supreme Court of the District, in 
this court and in the Supreme Court of the United States 
for several years before these assessments were made, and 
that the records of this court show the fact. Maryland 
and Virginia Milk Producers’ Assoc, v. Hazen, et als. No. 
6614, in this court, 66 App. D. C. 136, 85 Fed. 2nd 302-299 
U. S. 561, wherein, at the instance of the respondent the 
Association filed, under oath, detailed statements showing 
its existence and its entire amount. 

A second objection to this point, respondent’s brief, page 
22 is that the assessments considered in the Hunt and Tum¬ 
ulty cases, supra, were made under Section 769, Title 20 D. 
C. Code, but that section was superseded by the provisions 
of Section 8, Title 1 of the District of Columbia Revenue Act 
of 1937, approved August 17th, 1937, (Sup. Ill, D. C. 
Code, Sec. 965 (8) Title 20) as further amended by Act 
of May 16th, 1938, (Section 965 (g) Title 20 in Sup. IV and 
Sup. V respectively), which as last amended is quoted with 
the statement: “The provisions of this amendment author¬ 
ize the assessment of personal property omitted by the tax 
payer in its return for each of the three years here involv¬ 
ed.” 
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The contention is that this amendment was intended to 
and did operate retrospectively to revive a right, already 
dead, by reason of non-user, under the section which cre¬ 
ated it. 

(a) The contention that this act supersedes Section 
769 of Title *20 of the JD. 0. Code is wholly without merit. 
There are no repealing clauses importing such an intent. 
The very next section 9 of the original Act expressly nega¬ 
tives the thought and provides: 

“The remedies provided by this title for the collection 
of personal property taxes are in addition to any oth¬ 
er remedies available for the collection of said taxes,” 

It is to be noted that this section now appears in Sup. 
IV and V of D. C. Code in somewhat different words, but 
of the same import it is believed. Whichever may be the 
correct reading it manifests no purpose to supersede Sec¬ 
tion 769, but to keep it alive. Without it there would be 
no adequate method provided by law for the assessment 
or collection of any taxes on personal property. 

(b) There is no purpose manifested to give a retrospec¬ 
tive effect to this Statute. A directly opposite purpose is 
manifest by the following considerations * 

(1) The presumption, in the absence of express or im¬ 
plicit provisions to the contrary; is that such acts, espec¬ 
ially those containing penalty provisions, which might 
constitute ex post facto legislation, are to operate prespec- 
tively only. 

Nowhere is this universal rule of construction more 
strongly stated than in the very recent opinion of this 
court in Neild v. District of Columbia, App. D. C. 
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110 Fed. (2d) 246, decided January 15th, 1940, where it 
is said: 

“The rule is well settled that unless the contrary ap¬ 
pears a statute operates prospectively only; in other 
words ‘that a statute ought not to be construed to 
operate retrospectively in the absence of clear, strong 
and imperative language commanding it' and if a dou¬ 
ble sense is possible that which rejects retroactive oper¬ 
ation must be selected, Cox. v. Hart, 260 U. S. 427; 
434; Big Diamond Mills Co. v. U. S. 8 Cir. 51 Fed. 
(2nd) 721, 726. See generally, Smead, the Rule Against 
Retroactive Legislation: A Basic Principle of Juris¬ 
prudence, 20 Minn. L. Rev. 775, 778, et seq.; Home In¬ 
demnity Co. v. Missouri, 8 Cir. 78 Fed. (2nd) 391; 394. 
See also United States v. Het'h, 3 Cranch (U. S.) 399 ; 
4123; Union Pac. R. R. v. Laramie Stock Yards Co., 
231 U. S. 190; Jones v. Fidelity and Columbia Trust 
Co., 6 Cir. 73 Fed. (2nd) 446. Shwab v. Doyle, 258 
U. S. 529, 535.” 

It is also to be remembered, as stated in Anderson v. Ritter- 
busch, 22 Okla. 761, 98 Pac. 1002, at page 788, one of the 
cases cited by respondent: 

“A law is not ex post facto merely when it is criminal 
in character, but that doctrine extends to laws which 
are penal in any form, which provides the imposition 
of some punitive consequence for its violation, whether 
it is a fine assessed in a criminal prosecution, or a sum 
to be taken forcibly for the violation of any other pro¬ 
cess prescribed. The part of the Senate Bill No. 245 
which provides that ‘all taxes levied under the provi¬ 
sions shall bear interest and penalties at the same rate 
as provided by existing laws’ insofar as it attempts 
to operate retrospectively, falls within the class of 
legislation, and is repugnant to Section 15, Article 2 
of the Constitution, which prohibits enactment of ex 
post facto laws. Black lntrpr. L. 258; 261; Gager v. 
Prout, Treas., 48 Ohio S. 89; 26 N. E. 1013; Watson v. 
Mercer, 8 Pet. 88, 110 8 L. Ed. 876; Ryan v. State, 5 
Neb. 276; Galusha v. Wendt, 114 Iowa 507; 87 N. W. 
512.” 









14 


Sturgess v. Carter, 114 U. S. 511, 29 L. Ed. 240. 

Anderson v. Ritterbusch, 22 Okla. 761 and 

Butte Mining Co. v. McIntyre, 229 Pac. 730, 733, the 
cases relied on by respondent to sustain its contention as 
to the retrospective operation of the statute is shown: 

1st—that the statutes ot‘ each of those states had previ¬ 
ously authorized the assessment of omitted taxes for past 
years, and 

2nd—that the supplementary statutes in question clearly 
manifested an intent in each case that they should have a 
retroactive operation. 

In the Sturgess case the court noted (page 516): 

“Before the passage of the Act of 1878 (the one held 
to be retroactive) the law of Ohio * * * provided that 
all property whether real or personal shall -l>e subject 
to taxation and entered on the list * * *. This was 
the law in force during the years for which the taxes 
sued for were assessed .and levied and it is still in 
force. Section 34 of the Act of April 5, 1859 * • • 
authorized as we have stated the county auditor in 
case he believed any person has made a false return 
to proceed at any time before the final settlement * * * 
to correct the return and charge such person • • • 
By Section 1 of the supplementary Act passed March 
29th, 1861, it was provided that if any person whose 
duty it was to make a return * * * should make a false 
return the auditor should ascertain the true amount of 
the taxable property * * * and add thereto 50 °/o on the 
amount # * * and the amount so ascertained * * * 
should be entered on the duplicate for taxation. These 
enactments continued in force until the Act of May 
11,1878 when they were amended by Section 48 of that 
act by adding the following clause ‘and the inquiry 
and corrections provided for in this and the next 
section may go as far back as the same can be traced 
not exceeding four years * * *, but as to former years 
no penalty shall be added and only simple taxes should 
be diumed.” 
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It will be noted that this was a proceeding for taxes 
“due to the State,’’ against which no limitation could run. 
While the Act of 1859 authorized the collection to “extend 
the omitted taxes before final settlement” though not clear 
it is possible that the subsequent supplementary Act of 
March, 1861, contained no such limitation and that act re¬ 
mained in force up to the amendment of 1878 and through¬ 
out the period during which the taxes in question accrued. 


The Supreme Court construing the Ohio acts, very prop¬ 
erly followed the construction placed on the same acts by 
the Ohio court, and held in respect to the latest amend¬ 
ment, on pages 517-518: 

“As this Act took effect upon its passage, it author¬ 
ized the auditor, in any future correction and adjust¬ 
ments of taxes due, to extend his inquiries back for a 
period of four years. It did not require him to wait 
four years after its passage, before he could give it 
full effect. ’ ’ 

“It is this amendment of April 11, 1878, which the 
plaintiff in error insists is retroactive because it au¬ 
thorizes the auditor to go back for a period of four 
years to correct false returns; whereas, before its pas¬ 
sage he could not for that purpose go behind his annual 
settlement with the treasurer 

and discussing the point of retrospective effect added: 

“The complaint is not that the auditor was required 
to add 50 percentum to the value * * * for the old law 
authorized him to do that provided he did so before 
annual settlement and the new law authorized him to 
make the addition * * * for the current year only, so 
that in that respect the new law did not change the 
old,” 

And again said: 

“In our opinion, no right of the taxpayer was invaded 
by the Act of 1878. His investments in bonds and 
stocks were subject to taxation; the taxes upon such 
investment were due to the State; and the Act of 1878 
merely provided a method by which the taxes might 
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be assessed and collected in spite of the annual settle¬ 
ments made by the auditor. It gave a new remedy 
to the State for enforcing a rigid which it had all the 
time possessed, namely; the right to the taxes upon 
property liable to taxation. 

Such an act is not a retroactive law within the mean¬ 
ing of the Constitution of Ohio. In the case of Society 
v. Wheeler, 2 Gall. 13!), Mr. Justice Story thus defines 
a retroactive, or as he calls it a retrospective law 
‘upon principle every statute which takes away or im¬ 
pairs rested rights acquired under existing laws, or 
creates a new obligation, imposes a new duty, or at¬ 
taches a new disability, in respect to transactions or 
considerations already past, must he deemed retro¬ 
spective.* The Act of lb78 took away no vested right 
of the taxpayer; it imposes upon him no new duty or 
obligation, and subjected him to no new disability, 
in reference to past transactions.” 


We elsewhere point out the distinction between the rights 
of a sovereign state and its municipalities which are mere 
subjects like the rest of us, in the assertion of statutory 
rights; there is here no intent manifest to make the stat¬ 
ute here relied on retroactive in operation. The right of 
the municipality was dead under the statute creating it. 
There is, however, manifest a contrary intent, in making 
it apply only to returns required to he filed by ” this titled* 
Title one of the District of Columbia Act of 1937, not Title 
20 of the District of Columbia Code of 1929, and the total 
absence of any act past or present permitting the district 
to re-assess any taxes once assessed at anytime. 

The Oklahoma case of Anderson v. Kittersbusch, 22 
Okla. 761 likewise is based on the constitutional provisions 
of that State, and showed that the right being there as¬ 
serted was a sovereign right reserved to the state. As said 
by the Court on page 7S1: ‘‘The language of the Act is 
clearly retroactive,” and merely affords a remedy for a 
recognized right so preserved. 
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Butte v. Sup. Min. Co. v. McIntyre (Mont.) 229 Pac. 
730, 733, likewise cited by respondent, involved the asser¬ 
tion of a sovereign right and the duty declared in its con¬ 
stitution. The taxes there omitted should have been as¬ 
sessed in 1921, hut were not. The Court said, page 732: 

“Ever since 1891 we have had a statute relating to 
property which lias escaped assessment. Beginning 
with the Code of 1895 it has read as follows: ‘Any 
property discovered by the assessor to have escaped 
assessment max be assessed at any time, if such prop¬ 
erty is not in the ownership or under the control of the 
same person who owned or controlled it at the time it 
should have been assessed* (Sec. 2034 K. (’. 921). Sub¬ 
sequently the legislature passed a law authorizing the 
State Legislature to make these assessments.” 

“In 1923 the State Legislature passed a further law 
(page 732) providing: 

‘Whenever the State Board of Equalization shall 
in any year discover that any taxable property of 
any person has not been assessed in such year, or that 
it has been omitted from taxation, during any previous 
vear or Years, the State Board mav assess the same, 
for such year, or for such previous years’, with a fur¬ 
ther proviso: ‘And provided, further, that all assess¬ 
ments of omitted property must he made within three 
years after the end of the calendar year in which the 
same should have been assessed ’ ’ ’. 

And on page 733 said: 

“Both the form and purpose of Section 11, supra, are 
addressed to regulating and directing the conduct of 
the Board in the assessment of omitted property, not to 
declaring rights or obligations, or commanding con¬ 
duct of those who omit to pay their taxes. Thus re¬ 
viewed, the statute is clearly prospective. Tt does not 
seek to regulate or modify the effect of any act or acts 
already done, but to direct the doing of acts in the 
future. State v. Pors, supra.'’ 

(b) The title of the original act, only enacted August 
16th, 1937, after the lapse of the time to file a return for 
that year under Section 753, 754 or 769 is, “The District 
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of Columbia Revenue Act of 1937.’’ It could scarcely be 
construed as affecting returns already past due, and 
under which taxes had already been assessed and possibly 
paid. 

(c) Section 8 of that Act 965 (g), Sup. V, now relied 
on as superseding Section 769, did not originally contain 
the provision quoted in respondent’s brief page 22. As 
first enacted (Sup. Ill Section 965-8), its first sentence 
read: 

“The taxes to which this title relates shall l>e assessed 
within four years after such taxes became due and 
no proceeding in court, without assessment, (evidently 
referring to Section 758, Rec*. 29) shall be begun after 
the expiration of five years, after such taxes became 
due.” 

This language unamended negatived its operation retro-, 
spectively. It could hardly have been construed as relating 
to past due returns or taxes thereunder. 

In the amendment of 1938 (approved, May 16th, 1938) 
this sentence was omitted. In lieu thereof the first sentence 
as quoted on page 22 of respondent’s brief was inserted: 

“Taxes on property reported in any return filed by a 
tax payer shall be assessed within two years after 
the filing of such return; and such taxes may be col¬ 
lected by distraint or by proceeding in court within 
three years after the date of the assessment of such 
taxes.” 

The rest of this section, as originally enacted, Sup. Ill, 
Section 969 proceeded: 

“In case of a false or fraudulent return with intent to 
evade tax , or a failure to file a return within the time 
required by law, the tax may be assessed or a proceed¬ 
ing in court * * # may be begun without assessment at 
any time. Where the assessment of any tax to which 
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this title relates has been made within such statutory 
period of limitation such tax may be collected by dis¬ 
traint or by a proceeding in court, only if begun with¬ 
in six years after the assessment of the tax.” 

For this language, which did not import retroactivity 
Congress, by the 1938 amendment, substituted the second 
sentence of Section 965 (g) as it now appears in Title 20, 
Sup. IV and V of the D. C. Code, and quoted by respondent. 

In construing the provisions of the “District of Columbia 
Revenue Act of 1937 ’ ’, and its several sections as originally 
enacted in August, 1937”, and as amended in May, 1938, and 
the numerous references therein to “this title”, it is im¬ 
portant to bear in mind that that act never purported to 
be an amendment to Title 20 of the D. C. Code; but as 
originally enacted consisted solely of 8 separate and dis¬ 
tinct “Titles” and as amended of eleven such “Titles”. 
The reference throughout to “This Title” therefore refer 
to the several individual “titles” of that act, in which the 
expression occurred, and not to Title 20 of the D. C. Code, 
with which, for convenience, the compilers of the Supple¬ 
ments have assembled it. 

Counsel for the respondent may contend that the change 
evidenced a legislative intent to broaden the purpose of 
the original enactment. Such a contention, can have had no 
force; we are not left to conjecture on this point. In the 
same act that amended Section 8 it added several other 
sections thereto, among others, Section 11, (now Section 
965 (j) of Title 20 Sup. IV) reading: “As used in this title 
* * • The term ‘ returns 1 means any return required to be 
filed by this title”. Of course, “this title”, was never 
enacted until August 1937, nor so amended until May, 1938, 
and could have no reference to returns not required to be 
filed thereby, but required under Sections 753, 754 or 769, 
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of Title 20, all were past due and should have been filed 
before either its enactment or amendment. 

This we submit conclusively shows that this section can 
not be construed as applying retrospectively to any return, 
already filed by the petitioner, under the provisions of Sec¬ 
tions 753, 754 and 769 of title 20, which latter furnishes 
the only authority to the Assessor of Taxes for assessing 
taxes on personal property liable to assessment for years 
prior to the fiscal year 1939, beginning July 1st, 1938. 

On the filing of the return required by these sections the 
methods of procedure prescribed by them for the assessor 
was exclusive “for he is forbidden to make use of any 
other”. Dollar Savings Bank v. U. S., 19 Wall, 227, 22 L. 
Ed. 80, 82. Clearly these statutes require one return only 
of “taxable property” and did not contemplate a multiplic¬ 
ity of returns, nor a multiplicity of assessments, but a 
single return only, and but a single assessment of all tax¬ 
able intangibles. 

When a return was made the Assessor was required to 
pursue one of two courses; accept it and assess the taxes 
on that basis, or, if not satisfied of its correctness he could 
“reject it and after * * * ‘notice of the rejection * • * given 
to the party interested’ he was required thereafter to pur¬ 
sue the same course as if no return had been made, all 
within the taxable year. There is no warrant in the law 
for the assessor to do both—accept the return, assess and 
collect the tax thereunder, and thereafter without notice 
proceed as if no return had been made and accepted, and 
assess and collect another tax. 

Hunt v. District of Columbia, supra. 

Tumulty v. D. C., supra. 

Dollar Savings Bank v. U. S., supra. 
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(c) A third objection to point one, relied on by respond¬ 
ent, is that this issue was not raised in the petition to the 
Board of Tax Appeals, nor during the proceedings before 
the Board. It insists that this Court should confine “itself 
to the issues and grounds presented”. 

This contention, in the nature of a confession of the 
soundness of the point raised, is a prayer to this Court to 
shirk passing on the fundamental question—shut its eyes 
to it and base its judgment on the invalid action of a tri¬ 
bunal that had no jurisdiction to do what it attempted to 
do, even when it is apparent that that tribunal which 
initiated the effort to re-assess taxes once validly assessed 
had proceeded without warrant of law and even after the 
victim taxed had left the jurisdiction of the taxing power. 
This objection shows the sore stress the respondent is 
laboring under. 

This particular question was not specifically argued 
before the Board of Tax Appeals. It is not true that the 
facts showing the lack of jurisdiction and of the authority 
of the assessor were not clearly alleged and proven, nor 
that the legality of the action of the assessing board was 
not questioned, nor put in issue. 

The petition to the Board of Tax Appeals alleged (Rec. 
page 6) Sec. (k) that the petitioner, was a non-resident 
corporation, and though believing it was not liable to taxa¬ 
tion by the District, on any intangibles in its possession ex¬ 
cept such as were physically therein and so connected with 
and arising from the business being actually conducted 
therein as to have ascribed to them a business situs there¬ 
in, apart from its domicil, had returned in good faith its 
intangible holdings thought to be so taxable as of July 1st, 
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1935, (waiving all doubts in favor of the taxing authorities 
as aforesaid) in the amount of $54,960.84; that upon this 
return the board of tax appraisers for that year assessed 
thereon an intangible tax of $274.80, against petitioner, 
which petitioner paid in full on August 10th, 1935, (Rec. 
pages 6 & 7). 

That as of July 1st, 1936 it returned for taxation in¬ 
tangible property in the amount of $18,725.98, of which it 
made due return during July, 1936 “upon which return the 
Board of Tax Appraisers assessed an intangible tax of 
$93.62 for the fiscal year, 1937, which tax it paid in full on 
September 2nd, 1936 . (Kec. page 7), and that as of July 
1st, 1937, it made due return of intangibles so taxable to 
the amount of $5,326.27 upon which the Board of Tax Ap¬ 
praisers assessed a tax of $26.80 for the fiscal year 1938, 
w T hich tax was paid in full on September 27th, 1937 (Rec. 
page 7). 

It further alleged (par. 1, Rec. page 7) that notwith¬ 
standing these returns, these assessments of taxes, and 
their payment by your petitioner, and after its departure 
from the District (sub-par. b, Rec. page 62) the Board of 
Tax Appraisers on August 19th, 1938 (subsequent to the 
expiration of the fiscal year 1938, and of its removal from 
the District) notified petitioner that it had increased these 
assessments for the year 1936 by the amount of $635,131.00 
and assessed additional taxes thereon over and above the 
taxes previously assessed and paid for that year in the 
sum of $3,175.65; (Rec. page 7), of a like increase of its 
assessment for the fiscal year 1937 by the amount of 
$955,241.00, and assessed additional taxes thereon in the 
sum of $4,776.40, (See Sub. Par. M, Rec. Page 8) and in a 
like manner for 1938 had increased its intangibles by the 
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amount of $1,241,462.00 and assessed additional taxes there¬ 
on in the sum of $6,207.32 (Sub. Par. N, Rec. page 9) and 
that all of said increases had been paid to the District 
under protest. 

We again call the attention to the unjust and untrue 
intimations running through respondent’s brief that peti¬ 
tioner by these returns intentionally or otherwise sought 
to conceal or did conceal from the taxing authorities either 
the fact or extent of its holdings in the so-called * ‘Revolv¬ 
ing Fund” for the reason heretofore pointed out that the 
question of the liability of this fund to taxation by the 
District -was in litigation in the Supreme Court of the Dis¬ 
trict, or in this Court, or in the Supreme Court of the 
United States, in which many questions of law and fact 
now in issue in this case were in issue in that case, includ¬ 
ing a full disclosure of the extent of the revolving fund as 
of that date was made, its origin and purpose. These serve, 
at least, to acquit this respondent of the intimation of con¬ 
cealment from the assessing authorities, and disproves 
the claim of ignorance on their part, set out in respondent’s 
brief (pages 18-19), and in other parts of the brief. 

These allegations of fact were amply sufficient to show 
the utter illegality and voidness of all of said assessments 
and exactions under Section 769 Title 20, D. C. Code, as 
construed by this Court in the Tumulty and Hunt cases, 
supra , and to put those facts in issue. 

The facts being clearly pleaded the conclusions of law 
were unnecessary. 

“If the defendant wishes to contest the law arising 
upon the facts stated in the declaration, he must do so 
by demurrer. If he wishes to contest the fact or facts 
he must do so by the appropriate pleading. But the 
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existence of the legal duty need not be stated in the 
declaration, and its omission does not render the decla¬ 
ration faulty. What must be stated is the facts out of 
which the legal duty arises. When these are stated, 
the court will apply the law arising thereon.’’ 


Dupont v. Snead's Aclmr., 124 Va. 177, page 184, where 
it also said: 

“If on demurrer, the court can say, if the facts stated 
are proved, the plaintiff is entitled to recover, then 
the declaration is sufficient.” 


In Buck v. Colbath, 7 Minn. 310, 82 Am. Decisions, 91 
at page 92, the court said: 

“The pleading states a good cause of action against 
the defendant. The facts stated in the complaint show 
a ‘wrongful’ taking, although the pleader has not used 
that word to characterize the act of defendant. • • • 
It is not an allegation of fact, but a conclusion of law 
arising from the facts stated.” 

And the Court sustained the sufficiency of the pleading, 
and it was affirmed by the Supreme Court of the United 
States. 

Buck v. Colbath, 3 Wallace 334,18 Law Ed. 257. 

See the general statement on this subject 49 C. J. page 
47, and cases cited, where the Court said: 

“Where specific facts are set out in a pleading the 
pleader need not state the legal conclusion to be drawn 
from such facts. In other words, it is sufficient if the 
pleader states the facts and leaves the court to find the 
law.” 

While on page 48 it is said: 

“So where facts are specifically averred showing fraud, 
mistake, undue influence, adequacy of consideration, 
usury, waiver, rescission of a contract, or the existence 
of a legal duty, it is not necessary to state the conclu¬ 
sion of law arising from such facts.” 
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The truth of these allegations cannot be, and was not 
questioned. The respondent, on the contrary, by its coun¬ 
sel admitted at the hearing (Record page 85) “That the 
amount stated in the petition—that is $14,977.80—is the j 
correct amount here in issue; that the amount stated there- ! 

7 I 

in as intangible personal property tax, and as business 
privilege tax, were assessed against the petitioner, were 
paid by the petitioner, under protest, as alleged in the 
petition, and paid on the date alleged, and that the assess¬ 
ments were made on the days »alleged in the petition.” 

I 

I 

The prayer of the petition (Record page 11) was that 
the Board hear these proceedings, ascertain the facts and 
declare each and every one of said assessments illegal and j 
improper and direct the repayment of the sum paid under 
protest as aforesaid. ! 

! 

This prayer was broad enough to justify relief by the 
Board of Tax appeals, based on the lack of jurisdiction of 
the Assessor to assess the additional tax under the facts, 
both as alleged and as proved, and as admitted. 

j 

Not only did the allegations of the petition warrant the j 
granting of the prayer for the entire vacation of the assess¬ 
ments for their illegality, but they were sustained by the j 
proofs the assignments of error re-iterated the purport of 
the prayer (See Assignment of Error, Record pages 6, 7, 8 
and 9). 

We have examined each of the authorities cited in re- j 
spondent’s brief (pp. 28 and 29), in support of the con- J 
tention that ordinarily questions of fact, or even questions 
of law, dependant on facts not pleaded and not presented I 
before lower tribunals, cannot be raised for the first time 


i 
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on appeal. We have no quarrel with the results arrived at 
in any of these cases. Our contention is that the facts 
stated in the petition to the Board of Tax Appeals showed 
and necessarily raised the question of the jurisdiction of 
the assessors, under the law, to make any of the re-assess¬ 
ments here complained of, whether they are called “orig¬ 
inal”, “supplemental”, “additional”, “substitutional” 
or “revised”, and showed a total absence of such jurisdic¬ 
tion, as adjudged by this Court in the Tumulty and Hunt 
cases, supra, and that these facts were not only uncon¬ 
troverted, either then or now, but are admitted to be true. 


The consequence is that none of the cases cited by re- 
pondent have any proper application to the facts or the 
law of this case. 


That the judgment of any tribunal acting without juris¬ 
diction, or beyond its power, is utterly void, and that such 
voidness must be declared by any and all other tribunals 
before which the voidness appears, on its own motion, even 
where the action was taken by consent of parties, is too- 
well established to be questioned. 

In the Tumulty case, supra, this rule was recognized as 
applying even to judicial tribunals and necessarily would 
control an assessment, “which while partaking of the na¬ 
ture does not possess the dignity of a judgment.” 

That case was similar in all essential respects to the 
case at bar. This Court there said: 

“As we have shown there can be no doubt that the tax 
claimed in the present case was utterly void. It was 
void because there was not a proper assessment under 
the statute against the owner # * • A tax to be valid 
depends upon a particular statute creating liability 
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and upon proper procedural steps being taken by the 
taxing authorities. It is fundamental that an assess¬ 
ment must be validly made before tax liability can 
possibly accrue to the taxpayer * * *. The assessment 
must be made within the current tax year. There are 
no powers in the instant statute for revision or re¬ 
assessment of personalty after the expiration of the 
current tax year.” 

See petitioner’s brief pages 40-43 for other pertinent ex¬ 
tracts from this case. 

‘ ‘When a judgment is declared to be void the possi¬ 
bilities of language have been exhausted it may be 
assailed anywhere at any time and in any court.’’ Bray 
v. Landergren, 161 Va. 699, 713.” 


Even where parties sui juris consent to the entry of a 
judgment beyond the jurisdiction of a Court such consent 
gives no jurisdiction, and the judgment though not appeal¬ 
ed from can be attacked at any time and at any place and 
affords no protection to any one even an officer acting 
under it. Buchanan v. Buchanan, 170 Va. 466, 475; Litz 
v. Rowe, 117 Va. 752, 758. 

Ex Parte Rowland, 104 U. S. 604, 26 L. Ed. 871, at page 
612, L. Ed. 864, Chief Justice Waite there said: 

“If the command was in whole or in part beyond the 
power of the court, the writ, or so much as was in 
excess of jurisdiction, was void, and the court had no 
right in law to punish for any contempt of its unau¬ 
thorized requirements. Such is the settled rule of 
decision in this court. Ex Parte Lange, 18 Wall. 165 
(85 U. S. WT 875); Ex Parte Parks, 93 U. S. 22; Ex 
Parte Siebold, 100 U. S. 371; Ex Parte Virginia, 100 U. 
S. 339.” 

In Ex Parte Fisk, 113 U. S. 713; 28 L. Ed. 1117 at page 
718, L. Ed. 1119, Mr. Justice Miller, said: 

“When, however, a court of the United States under¬ 
takes, by its process of contempt, to punish a man for 
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refusing to comply with an order which that court had 
no authority to make, the order itself, being without 
jurisdiction, is void, and the order punishing for the 
contempt is equally void. It is well settled now, in the 
jurisprudence of this court, that when the proceeding 
for contempt in such a case results in imprisonment, 
this court will, by its writ of habeas corpus, discharge 
the prisoner. It follows, that, necessarily, that on a 
suggestion by the prisoner, that, for the reason men¬ 
tioned, the court under which he is held is void, this 
court will, in the language of the statute make ‘inquiry 
into the cause of the restraint of liberty’ Sec. 752 R. S. 

That the case as made by the petitioner comes, for 
the purpose of this inquiry, within the jurisdiction of 
this court, under the principles above mentioned, is 
established by the analogous cases: Ex Parte Row¬ 
land, 104 U. S. 604; Ex Parte Lange, 18 Wall. (85 U. S. 
XXI 872).” 

It would be the duty of this Court to declare the at¬ 
tempted assessments void, even if no objection to its validi¬ 
ty was raised thereto, either here or in the proceeding be¬ 
low. 


In Mansfield C. & L. Co. v. Swan, 111 IT. S. 379, 382, 28 
L. Ed. 462, 464 the Court said: 

“It is true that the plaintiffs below, against whose 
objection the error was committed, do not complain 
of being prejudiced by it; and it seems to be an 
anomaly and a hardship that the party at whose in¬ 
stance it was committed should be permitted, to derive 
an advantage from it; but the rule, springing from the 
nature and limits of the judicial power of the United 
States is inflexible and without exception, which re¬ 
quires this court, of its own motion, to deny its own 
jurisdiction, and in the exercise of its appellate power, 
that of all other courts of the United States , in all 
cases where such jurisdiction does not affirmatively ap¬ 
pear in the record on which, in the exercise of that 
power, it is called to act. On every writ of error or 
appeal, the first and fundamental question is that of 
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jurisdiction, first, of this court, and then of the court ! 
from which the record comes. This question the court 
is bound to ask and answer for itself, even when not 
otherwise suggested and without respect to the rela¬ 
tion of the parties to it. This rule was adopted in 
Capron v. Van Noorden, 2 Cranch 126, decided in 1804, 
where a judgment was reversed, on the application of 
the party against whom it had been rendered in the 
Circuit Court for want of the allegation of his own 
citizenship, which he ought to have, made to establish 
the jurisdiction which he had involved . This case was 
cited with approval by Chief Justice Marshall in Brown 
v. Keene, 8 Pet. 112. 

In Jackson v. Ashton, 8 Pet. 148, the court itself 
raised and insisted on the point of jurisdiction in the 
Circuit Court, and in that case it was expressly ruled, 
that because it did not appear that the Circuit Court, 
had jurisdiction, this court, on appeal had no juris¬ 
diction except for the purpose of reversing the decree 
appealed from, on that ground.” 

I 

i 

In the very recent case of Loughlin v. Cummins, 70 App. 

D. C. 192, 105 Fed. (2nd); 71; LXVII W. L. R. 444, this 
Court following the Mansfield case, and citing numerous 
cases, said: 

“Lack of jurisdiction may be raised at any time. When¬ 
ever it affirmatively appears that the jurisdiction fails 
the objection mav be raised bv the parties or the court ! 
itself.” 

Citing among other Sutherland Industries, 99 Fed. (2nd) 
117,_App. D. C. 66 W. L. R. 808, as saying: 

“WTiile no motion to dismiss the appeal has been 
made the court must consider the question, and if it 
has no jurisdiction must dismiss the appeal sua 
sponte” 

\ 

These authorities show conclusively that there can be 
no merit in the contention of respondents that this ques¬ 
tion was not discussed before the Board of Tax Appeals. 
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Counsel quote an extract from paragraph 3 of Buie 5 
of this Court, but fail to quote from paragraph 5 of Rule 
8, as amended August .... 1939; it reads as follows: 

“Errors not assigned according to the rule of the 
court will be disregarded though the court at its option 
may notice and pass upon a plain error not assigned .” 

The error now presented, is one of which it would be the 
duty of this Court to take cognizance “sua sponte”, even 
if not raised by the pleading as it was, and even if there 
were no rule on the subject, under the authority of the cases 
last above cited. 

A fourth objection by respondent to point one in its ap¬ 
plication to the illegal re-assessment of the business 
privilege tax is this tax was imposed by title VI of the Dis¬ 
trict of Columbia Revenue Act of 1937 (Sec. 970-970-15), 
inclusive, (Sup. Ill D. C. Code 1929, Title 20) and 970-970 
(n) inclusive, as amended Sups. IV and V), is self-assess¬ 
ing with the result as contended that “no assessment is 
necessary” (respondent’s brief p. 25), citing The Dollar 
Savings Bank v. U. S., 19 Wall. 227, 22 L. Ed. 80. 

That case does not sustain this contention in its applica¬ 
tion to the case at bar, but quite the contrary. It, on the 
other hand, recognizes the generally accepted rule, the one 
followed by this Court, in the Tumulty and Hunt cases, 
supra, that when a statute creates a right and prescribes a 
method for its enforcement, as here, that such method, 
while not obligatory on the sovereign by reason of the other 
rule that the King is not bound by any Act of Parliament 
unless he is particularly named, is binding on every officer 
charged with its enforcement. 

This rule and its exception are both recognized in the 
Savings Dollar case page 238, et seq., in the following 
terms: 
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1 ‘It must also be conceded to be a rule of the common 
law in England, as it is in Pennsylvania, and many 
of the other states, that where a statute creates a right 
and provides a particular remedy for its enforcement, 
the remedy is generally exclusive of all common law 
remedies.” 

“But it is important to notice upon what the rule is 
founded. The reason of the rule is that the statute, by 
providing a particular remedy, manifests an intention 
to prohibit other remedies, and the rule, therefore, 
rests upon a presumed statutory 'prohibition. It ap¬ 
plies and it is enforced when anyone , to whom the stat¬ 
ute is a rule of conduct, seeks redress for a civil wrong . 
He is confined to the remedy pointed out in the stat¬ 
ute ., for he is forbidden to make use of any other. But 
by the Internal Revenue Law, the United States are not 
prohibited from adopting any remedies for the re¬ 
covery of a debt due to them, which are known to the 
laws of Pennsylvania. The prohibitions, if any, either 
express or implied, contained in the enactment of 1866, 
are for others, not for the Government; They may be 
obligatory upon tax collectors. They may prevent any 
suit at law by such officers or agents.’’ 


i 


I 

I 


I 

l 


i 

i 


The proceeding here is not a common law action, but j 
a special statutory proceeding for assessing and collecting j 
a tax. The tax is not due the sovereign but claimed to be 
due the District of Columbia, acting through and by its ! 
subordinate officers, neither of whom are clothed with 
sovereign powers or immunities. Metropolitan R. R. Co. j 
v. District of Columbia, 132 U. S. 1, 7; 32 L. Ed. 231, 234, 
holding that though the statute of limitation could not run j 
against a sovereign it did run against its instrumentality [ 
—the District of Columbia—a mere municipality as was j 
said in that case. 

“Mere municipalities are but agencies of the superior ! 
power of the state or government by which they are I 
constituted, and are invested with only such subor- ! 
dinate powers of local government, and control as the j 
superior legislature sees fit to confer on them.” 
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This rule was expressly recognized in the Dollar Savings 
Bank case, page 239, the prohibitions, express or implied, 
prescribed by the statute “applies” and it is enforced 
whenever any one to whom the statute is a rule of conduct 
seeks redress for a civil wrong. “He is confined to the 
remedy pointed out in the statute for he is forbidden to 
make use of any other .” 

This is but the rule recognized and applied by this Court 
in the Tumulty and Hunt cases, supra. 

It is hard to understand how the counsel for respondent 
came to the conclusion that Title VI—the Business Privi¬ 
lege Tax title of the District, Act of 1937, Sec. 970—sub¬ 
section 15, Sup. Ill, Title 20 or Section 970 sub-section 
3 (n)—requiring applications for licenses on forms present¬ 
ed by the Commissioners, Sec. 970 sub-sec. (4) from every 
person subject to the act requiring them to furnish the 
assessor, under oath, returns showing his gross receipts, 
with further authority to examine books and papers for 
the purpose of ascertaining the correctness of such returns, 
or for compelling a return where none is filed. Sec. 970 
(Sub-sec. 8), and requiring the assessor if dissatisfied 
with a return or in its absence to require a sufficient or 
corrected return within 20 days after notice, and to deter¬ 
mine the proper amount of the tax, which determination 
shall “finally and irrevocably fix the tax”, in the absence 
of an appeal to the Board of Equalization and Review—All 
supplemented by Section 970 Sup. Ill, Sub-sec. 11, or Sec. 
970 (j) Sup. TV and requiring the taxes levied thereunder 
to be u assessed by the Assessor and collected by the Col¬ 
lector”, in the manner provided by law for collection of 
taxes—did not require any of these things to be done in 
the manner and within the time limited thereby. 
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This latter section, 970 (11) seems to have shaken some¬ 
what the confidence, even of counsel for respondent, in 
the correctness of his contention, for after quoting it, on 
page 26 of his brief, he continues: 

“It may have been the intention of Congress that both 
assessments and collection of business privilege taxes 
should be made in the manner provided for the assess¬ 
ment and collection of personal property taxes. In 
such event, the assessment and collection, would then 
be made in accordance with the provisions of Section 
8 of Title I, supra, and the assessment here complain¬ 
ed of clearly would be valid under that section.” 

We have already shown conclusively, we think that Sec¬ 
tion 8 of Title one of the 1937 District Revenue Act, neither 
in its original or amended form was intended to operate 
retrospectively. 

. 

We have examined each of the cases cited in respondent’s ! 
brief on pages 22-3 on this point, and each is easily dis¬ 
tinguished from the case at bar. 

■ 

In each of those cases the back-tax-liability was assert- j 
ed by a sovereign state where statutes of limitations could j 
not apply. The tax liability here in question is asserted by | 
a mere municipal corporation against which such statutes 
of limitations do run. Metropolitan R. R. Co. v. D. C., 132 
U. S. 1, 7, 32 L. Ed. 231, 234, et seq., and the provision of j 
the law granting the right are exclusive. 

The same statute which gives the municipality the right 
contains the limitations both as to the manner and time| 
within which the rights arising thereunder must be per¬ 
fected and enforced. In any event no right to re-assess 
any tax once legally assessed, nor to assess even omitted 
taxes, beyond the fiscal year is given. Tumulty v. District 
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of Columbia, supra, and Hunt v. District of Columbia, 
supra. 

These rights having once died from non-exercise within 
the time limited cannot be revived, certainly in the absence 
of a plainly expressed intent so to do before its death. 

It thus abundantly appears that neither of these cases 
afford any proper support to the respondents contentions 
here. 

The attempt of the assessor to reassess the business 
privilege tax is nothing but an attempt to reform and 
change a valid assessment already made with all the then 
known facts. See petitioner’s return and explanation (Rec. 
pp. 135-136). 

The return for the Business Privilege tax (Rec. 133-136) 
shows gross sales by the association amounting to $122,- 
815.59 upon which a gross tax of $491.26, less the tangible 
personal property tax paid in 1937 for the fiscal year 1938 
left $337.35 the exact amount of the tax assessed by the 
assessor and paid December 1st, 1937 and March 3rd, 1938, 
(see Rec. p. 18). 

There is attached to this return a full explanation there¬ 
of (Rec. pp. 135-136) showing the petitioner was a coopera¬ 
tive membership association without capital stock, that it 
was not operated for profit; that the product of its mem¬ 
bers never came into its possession, but was delivered di¬ 
rectly by its several members to the purchasers under con¬ 
tracts negotiated by the Association; that it merely sold 
the products of its members and accounted to them for the 
entire proceeds less only the actual cost of operation; that 
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it thus acted merely as a conduit (see section 5 of Title 6 
of the Act imposing the tax) for the purpose of collecting | 
the gross proceeds, deducted initially, for that purpose, one 
cent on each gallon sold for members, out of which all of 
its expenses were to be paid and the excess returned di¬ 
rectly to the members in proportion to the number of gal¬ 
lons delivered by the several members during the year; that 
on this basis it had collected as brokerage the sum of $204,- 
677.62. This would account for gross sales of 20,467,762 
gallons of milk for its members. It also reported that of 
this $204,677.62 so received as brokerage , $35,209.18 arose 
from milk produced by its members but never delivered 
within the district, which would aggregate 3,520,918 gallons, j 
It further showed that the balance of $169,382.44 (repre- ; 
senting the delivery of 16,938,244 gallons within the Dis- j 
trict), was collected from members whose milk was de¬ 
livered by them within the District, directly to the pur- | 
chasers thereof. 

The return further set out in detail that the entire j 
amounts so deducted was held by the Association as a fund j 
for the payment of its operating expenses and any excess 
was retained for a period of six years, and then returned j 
to the members with any accretions in proportion to the 
number of gallons delivered by each member during the 
month—the same basis on which it was originally deducted. 

It further showed that in addition to these transactions 
growing out of sales of its members’ milk, negotiated by j 
it from time to time, it had purchased ‘‘some” milk from ! 
others than members, the gross selling price of which, dur -1 
ing the year, aggregated $124,815.50 and which had cost 
it $120,979.52 thus showing a prima facie profit. As it! 
was purely a bargaining agent for its members, itself not 
purchasing any of their product; and having no funds of; 
its own, it was making no profit and was operating purely! 
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on money belonging to its members, and returned to them 
in full all unused portions of such money after paying op¬ 
erating expenses; receives no compensation therefrom and 
does not come within the provisions of the business privi¬ 
lege tax, except in the phase of its business, where it pur¬ 
chases milk from others than members and in this aspect 
its gross sales aggregated $124,815.69, the sum reported on 
the attached form. The assessor evidently accepted this 
return, and the theory of assessment thereby presented, 
and assessed the tax thereon at $337.35, and presented the 
petitioner with the bill therefore (see Addendum to Record 
tiled May 20th, 1940), and the same was duly paid. 

Certainly there was no omission from, or concealment 
in, this return of any sums accruing to the respondent 
from its brokerage deduction of one cent per gallon, or 
from its gross sales of milk, purchased from time to time 
only in cases of milk shortage, and which purchases were 
purely incidental and largely accidental resulting from un¬ 
anticipated shortage in supply. 

No pleading is necessary to put in issue the lack of jur¬ 
isdiction even of a judicial tribunal of general jurisdiction 
to do a thing beyond its power when apparent on the face 
of the record. All the more so it is unnecessary in the case 
of unwarranted exercise of jurisdiction by a non-judicial 
tribunal exercising a limited statutory power. 

Tumulty v. D. C., 69 D. C. App. 390; 102 Fed. 

(2nd) 254, LXVII W. L. R. 142. 

Bray v. Landergreen, 161 Va. 699, 713. 
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POINT TWO. 

The Maryland and Virginia Milk Producers’ Association 
is an agency and not a proprietary association, or corpora¬ 
tion; is organized not for profit but only for service to its 
members (all non-residents) at actual cost under the 
cooperative marketing laws of Maryland, domesticated in 
Virginia under like laws by concurrent legislation, both 
state and federal throughout the United States and en¬ 
gaged only in interstate commerce in the district. 

Respondent’s brief attempts no direct response to the ! 
principles involved in this point, nor does it question di- ! 
rectly any of the statements of fact or of law contained 
therein, but on pages 5, 6 devotes itself to showing that the 
association had a place of business in and conducted busi- j 
ness therefrom in the District of Columbia during the years i 
1935, 1936 and 1937, facts not denied, but admitted see (b) 
of par. 5 of the petition (Rec. p. 2) though it had departed j 
therefrom before the taxes were re-assessed. 

The points relied on by the petitioner in this connection I 
are (1st) that the property assessed was not its property ! 
but that of its members, all of whom were non-residents 
(see points 2 & 3, pp. 49-63), and (2nd) that even if it j 
was—petitioner being a non-resident the revolving fund 
assessed did not have a business situs within the District | 
(see Petitioner’s brief Point 5, p. 82). 

i 

. 

It is not necessary to add to the discussion of these 
points beyond explaining that the entire gross proceeds 
from all milk delivered by the entire membership during 
each month is paid in its entirety in cash to members de¬ 
livering it by the 15th day of the month following, less only 
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the one cent per gallon on such deliveries by each member 
making deliveries; that the amount of these returns is whol¬ 
ly dependent on the quantity and quality of the milk de¬ 
livered by the respective members in relation to the re¬ 
spective basic fluid milk quotas of the several members 
and its excess if any over said quotas, as previously ascer¬ 
tained under uniform rules, and on the average prices 
received or receivable by the association therefor for each 
class sold, all of which is remitted in its entirety to the 
members making deliveries in proportion to the quantity 
and quality of their several deliveries in relation to said 
quotas. Such payments are not pursuant to, or based on 
any previously guaranteed fixed prices for all or any por¬ 
tion of the milk sold. The only guaranty made is that all 
milk so sold and classified will be ultimately paid and ac¬ 
counted for to the several members at the average prices 
received or receivable for the respective classes, less only 
the agreed brokerage fee of one cent per gallon. The as¬ 
sociation is at no time, and never in any proper sense a pur¬ 
chaser or owner of any of said milk, or of any of the pro¬ 
ceeds therefrom beyond its actual operating expenses, 
which is not, and never was the property either of the as¬ 
sociation, or its members collectively, but only of those of 
its members severally from whom it was severally detain¬ 
ed, and then only in proportion to the number of gallons 
they respectively delivered. 

Such proceeds were no more the property of the associa¬ 
tion than would be the funds of a litigant who deposited 
funds with his attorney, or permitted an attorney to with¬ 
hold from funds as collected sums, calculated to be adequate 
to pay costs and expenses as they arose in futuro, would be 
the property of the attorney pending its application to the 
purposes it was to be devoted to, or its return to the client 
if not needed. 
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After admitting that the principal income of the associa¬ 
tion results from these deductions, made for the purpose 
of meeting its expenses, he argues that because occasional¬ 
ly the Association purchased milk from sources other than 
members to meet sales “contracted for and couldn’t deliver 
from our own supply”, and perhaps made “some” profit 
on, which profit “is put into the milk pool and used for 
the payment of expenses”, or “distributed to the mem¬ 
bers” in addition to what is “left over of his brokerage” 
(Rec. p. 105), Article XIV (a) and (f) of By-Laws Rec. 
pp. 38-47), it in some way made the association the owner 
of all the milk produced by its members, and delivered by 
them to distributors to whom the Association had promised 
it at prices agreed, or of the proceeds therefrom. The cir¬ 
cumstances requiring such purchases is more adequately 
stated in the Record at page 121, where the manager of the 
Association, Mr. Derrick, explained: 

“As pointed out in the evidence it was necessary for 
us to purchase this cream in open market in order to 
protect contracts which we had with ice cream manu¬ 
facturers, due to the fact that our supply of surplus 
from membership-production was not sufficient to sup¬ 
ply this demand.” 


It is to be recalled that any unpaid indebtedness arising 
from such sales was voluntarily returned and taxed as 
“bills receivable”, for each of the years in question, and 
that the gross amount of such sales, was likewise voluntari¬ 
ly returned as a basis for the business privilege tax for 
the fiscal year 1938 (Rec. pp. 133-136) and taxed in due 
course and paid. The gross amount of such sales during 
the entire preceding calendar year amounted to but $124,- 
815.50. The cost was $120,975.52 developing a gross profit 
of $3,835.92 during the year—slightly more than 3% gross 
profit was thus realized, with no deductions for the cost of 
handling, loss in transit, or over-head. The same returns 
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show that during the same period it received in the way of 
brokerage $204,672.62. This, at the rate of one cent per 
gallon, represented 20,467,672 gallons of milk sold for its 
members, with the result that the milk purchased from 
time to time as occasion demanded under these conditions, 
and we might say, accidental circumstances, merely to 
avoid breaching contracts entered into in good faith, was 
less than one percent of the quantity of milk sold for its 
members. 

Such a fortuitous and incidental and comparatively in¬ 
significant transaction between the association and third 
parties cannot be held to change the entire scope and char¬ 
acter of the contractual relations and property interest 
as between an association and its members operating under 
written contracts, by-laws and rules and regulations pur¬ 
suant thereto, all of which are to a contrary import. 

The same may be said of the mere fact that the associa- 
tion as custodian of these funds pending final distribution 
collected interest and dividends on securities held in the 
reserve fund, or that losses are sometimes suffered from 
the sale of securities, or that the members are liable to 
stated penalties (never enforced) for non-compliance 
which the respondent’s brief assumes, contrary to the 
proven fact, resulted in “profits” to the Association as 
distinguished from the profits to its members. The entire 
and sole source of revenue to the Association is its actual 
operating expenses, not exceeding one cent per gallon. Any 
excess must be returned to the members delivering milk 
during the year, for which it is collected within six years. 
The record shows that for each of the years in question 
the operating expenses have been well within the one cent 
per gallon. 
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This excess brokerage is distinguishable from the earn¬ 
ings of a corporation in a number of ways: 

■ 

1. It is in no sense an earning of the association. The 
Association contracted with its members to conduct its 
business at actual cost without profit. It could therefore 
earn no profit. 

| 

It only required the right to deduct initially from sales 
made by it a sum it had estimated would be sufficient to pay 
operating costs and maintain a revolving reserve, and con- j 
tracted to return to its members respectively, any excess of [ 
such prepayments over actual operations (see its by-laws j 
Article XIV Sec. 2 (R, 38) sec. (f)). 

i 

i 

2. The excess brokerage is a return to the members of 
the Association not of earnings but of that portion of the 
sum deducted which was not earned under its contracts. 

i 

3. The distribution is made not to members of record 
at the time of distribution as is the case with corporations, 
but is returned to the very person or persons from whom 
the unearned brokerage was deducted. 

° I 

i 

I 

4. The unearned brokerage was a liability and not an 
asset or a surplus, and necessarily was the property of the 
persons to whom it was to be returned. 

What was said by the Board of Tax Appeals in Eugene 
Fruit Growers Association v. Com’r of Internal Revenue, j 
37 B. T. A. 963, is applicable to the excess brokerage re¬ 
funds, as well as to the situation arising from the occasional i 
purchase of milk from non-members and the collection of 
interest on investments, which the respondent likens to 
profits earned and dividends paid thereon by a corpora- 
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tion, and from that infers that the property was that of 
the association and not of its members. That Association, 
unlike the Maryland and Virginia Milk Producers’ Asso¬ 
ciation, which is only a marketing co-operative, was also 
a co-operative purchasing association. 


The Commissioner there had determined a deficiency 
in income tax for 1933, based upon the alleged taxability 
of two items, one of $3,062.28 retained that year out of a 
so-called “1930 carrot pool”, and credited to the building 
fund reserve, the other item of $5,948.10 deductions from 
the proceeds of other pools which were used for the pay¬ 
ment of a 3% dividend on its stock being—unlike the peti¬ 
tioner a stock-co-operative. The Association claimed it 
was an exempt-co-operative as to its marketing business, 
which was conducted on a strictly co-operative basis, and 
second, that the items in question even if the association 
was subject to taxation, did not constitute taxable income. 
This could onlv have been on the tlieorv that such earnings 
were not its property but belonged to its members severally 
and not as stockholders merely. The association had filed 
an income tax return, and as here, had paid taxes on cer¬ 
tain business operations, which it did not claim were co¬ 
operatively conducted. The Board of Tax Appeals revers¬ 
ing the Commissioner said: 

“In addition to the processing and marketing of mem¬ 
bers’ products on a nonprofit basis, petitioner also 
conducts ‘commercial departments’ which apparently 
engage in certain other activities. These departments 
operate a refrigeration plant selling ice and ice cream, 
maintain a machine shop * * * manufacture vinegar, 
beverages and certain ‘specialties’ * * *. Besides 
this, they take over from the producers’ ‘pools’ in¬ 
ventories of canned and processed products which have 
not been disposed of at the end of a reasonable period, 
‘paying’ for these items on an estimated fair market 


43 


basis and thus permitting the more expeditious liqui¬ 
dation of the pools themselves. The products so ac¬ 
quired are disposed of by this department as occasion 
permits. 

The last item is by far the largest in dollar volume. 

It accounts for $102,409.61, out of total gross sales of 
all the ‘commercial departments’ of $236,572.42. It 
may be questioned whether this item is essentially j 
different from the sales made out of the pools them¬ 
selves, since sales of the same products are made to the 
same market. Though referred to as a ‘sale’ by the 
pools, the transfer to the ‘commercial department’ is 
nothing so imposing, since title to the products is in 
the association from the beginning. The distinction is j 
principally one of bookkeeping. Sales out of the pools j 
are prorated among the producers in the pool and the 
proceeds of these sales are distributed only after the | 
sales have been made, and the inventory exhausted, | 
there being first deducted an amount later used for 
payment of dividends. Products not so disposed of, 
and taken over to be sold by the ‘commercial depart- j 
ment’ return a payment to the producers immediately, 
but this is an estimate of what they would have brought 
had they been sold from the pool, namely, estimated 
market price less estimated cost of marketing. Only 
if these estimates prove erroneous can there be any j 
‘profit’. And this ‘profit’, even if it results, is not 
essentially different from the dividends paid out of 
pool operations. It goes almost entirely to the pro- j 
ducer-meinbers in any event, though not as participants ! 
in the operation of the pools but as stockholders. This 
single factor, however, can not be sufficient to condemn 
petitioner’s plan of operation, since the payment of 
dividends up to 8 percent is expressly permitted by the \ 
revenue act, and petitioner is not authorized to exceed 
this figure. Petitioner’s practice appears to be an 
appropriate method of solving one of its operating 
problems and ire should be reluctant to conclude that it 
would thereby become disqualified for exemption.” 


The Association here does not take title to its members 
produce as it did there, has no stock and no means of 


i 

I 
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accumulating capital, because it does business as agents 
for its members only, and that at actual cost. The Eugene 
Association also sold merchandise and supplies to some 
extent and sold some of them to some non-resident on a 
commercial basis. As already stated it paid voluntarily 
an income tax upon all of these so-called commercial trans¬ 
actions. Concerning these the Board of Tax Appeals said: 

“It seems to us that all of the activities mentioned 
originated and were continuously maintained as inci¬ 
dents to the association’s principal function, coopera¬ 
tive marketing for agricultural producers. They were, 
according to the uncontroverted evidence, designed to 
assist in the efficient performance of that function by 
facilitating the marketing of products, on the one 
hand, and by reducing the cost of necessary opera¬ 
tions, on the other. The encouragement extended to 
such enterprises by the favorable provisions of the 
revenue acts would to say the least be anamalous if 
the sacrifice of efficient operations were to be re¬ 
quired in order to attain the statutory exemption. We 
find no justification for such a construction of the 
law or of the regulations.” 

“Looked upon as a whole it seems to us that these 
‘commercial departments’ were purely incidental to 
petitioner's principal purpose. They were conducted, 
not for their own sake, but as an adjunct and supple¬ 
ment to the cooperative marketing of farm products. 
See Producers’ Produce Co. v. Crooks, 2 Fed. Supp. 
969. This seems to us to he the test, and not the numer¬ 
ical percentage of petitioner’s business attributable to 
those branches . It may be that the proportion of busi¬ 
ness done coidd be so great that it u'ould be unreal to 
consider such operation incidental. Cf. Hills Mercan¬ 
tile Co. 22 B. T. A. 114. On this point we express no 
opinion, since in our view no such contention could 
prevail on the facts before us.” 

Notwithstanding the difference in the structure and 
methods of these two co-operatives the substance of what 
was decided there is applicable here. 
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That decision goes far beyond anything that is claimed 
by the petitioner here. It shows that the mere occasional 
purchase of milk to fill temporary shortages in a milk sup¬ 
ply already contracted for sale, collecting accrued interest 
on investments of the revolving fund, constituting a re¬ 
volving reserve, and ultimately refunding it to its owners, 
all merely incidental to carrying out efficiently its purposes, 
can not change the real relations existing between the asso¬ 
ciation and its members under their charter, by-laws and 
contracts. 


POINT THREE. 

The revolving fund merely preserves for accounting 
purposes the value of all property, tangible and intangible, 
held by or under the control of the Association as of the 
first days of July 1935,1936 and 1937, respectively, arising 
from excess deductions held for ultimate return to the 
particular members from whom they were withheld. 

As pointed out by Mr. Hooper, in his evidence, the differ¬ 
ence between this excess brokerage and the funds taxed as 
“accounts Receivable” from distributors, is that this 
brokerage fund has actually been received in advance by 
the Association for actual application by it to the uses 
it was designed for, to-wit: the payment of the actual opera¬ 
tions of the association, as they mature, whether already 
incurred and ascertained, or are liable to be ascertained 
at some time in the future as incident to performing all 
of its obligations to its members. The items of “Bills 
Receivable from Distributors”, is not representative of 
funds or goods that have ever as yet come to the hands of 
the association, but of the proceeds which had accrued for 
milk delivered in the last preceding month to the several 
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distributors by the farmers producing it, and to whom the 
association as agent of the producers had sold it, and as 
agent of such producers was authorized and obligated to 
collect it when due, but which due date has not yet arrived. 
It was clearly the duty of the agent to keep account of the 
quantity and value of these deliveries so that when pay¬ 
ment becomes due it may know how much to demand and 
collect, and when collected may deduct the proper broker¬ 
age charge and remit the balance to the several producers 
with an accounting of the quantity and value each has so 
delivered. 

The brokerage so accruing and deducted the Association 
had a qualified lien on and a right to withhold, and use, 
but as to the residue it has not the semblance of such a 
right any more than an attorney collecting funds for a 
client would have a right to withhold any part of such 
collections over and above his agreed fees, if there has 
been an agreement in respect thereto, as here, or his 
reasonable fees as in the absence of an agreement. 

The excess of brokerage originally withheld in a given 
year for a specific purpose and to be returned at the end 
of every sixth year from its original detention is that part 
thereof which the lapse of time has proven there can be 
no further demand against, and therefore the lien being dis¬ 
charged, the qualified right under which it first came to 
the association’s hands having ceased once more becomes 
the unqualified property of the members contributing to 
it, not as a dividend paid from the assets of the association, 
but as the unused portion of property belonging to the 
respective members ab initio. The lien of the association 
thereon for possible claims that might arise or be asserted 
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against it which is the extent of any right it ever had there¬ 
to, having vanished, it must be returned to its original 
and true owner. This is the ground on which the associa¬ 
tion claims it is not liable to taxation on any part of the 
revolving fund, even if it were a domiciled resident of 
the District. The Association never had any right to 
withhold from its members, even for a day, the excess 
collected by it over and above the agreed deductible broker¬ 
age charge as is shown under “Point Four”. 

The second ground is that the Association is a non-resi¬ 
dent of the district, and is not and cannot become domiciled 
in the district, and while petitioner recognizes the doctrine 
of a “business situs” for “intangibles” due to such a 
foreigner to a jurisdiction such liability only accrues as | 
against debts due to it by residents of such jurisdiction, 
or as a consequence of a local business being conducted 
therein and arising therefrom. With the exception of the 
intangibles which were reported for taxation by the peti¬ 
tioner and taxed (See additions to record for such returns 
filed during each of the years 1935, 1936 and 1937 on which 
taxes were assessed and paid), none of the intangibles 
taxed are, or ever were in the District, nor the result of 

i 

any business transaction then being conducted therein; 
nor are they the obligation of any resident of the District, 
but are held in safe-deposit boxes in Richmond, Virginia, 
wherein the respondent is domesticated and does business 
also, and wherein a large portion of its members reside, 
and wherein it is expressly exempted from taxation (See 
Petitioner’s Brief pp. 30-31 for these statutes). These 
intangibles, even if they belonged absolutely to the asso¬ 
ciation are not incident to any business being conducted 
in the district during any of the years for which the taxes 
were assessed. They would merely be an accumulated 
surplus arising from business conducted during past years, 


i 
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and not incidental to or in use in any business then being 
conducted therein, any more than the profits of a non¬ 
resident merchant or lawyer or doctor accumulated during 
past years from a business conducted in the district, but 
who had invested them in stocks and bonds of non-residents, 
which he held in safe-deposit boxes in the state of his domi¬ 
cile would be so liable, though they might, or might not, be 
taxable in his state of residence according to its laws, a 
question in which the foreign state has no interest. 

This Court not Bound by Findings of the Board of 
Tax Appeals, * * *. 

On page 16 of the respondent’s brief the position is 
apparently taken that the conclusions of the Board of Tax 
Appeals in reference to the ownership of the milk sold by 
it for its members, as well as of the excess brokerage or 
revolving fund, discussed under points two and three, and 
four, are binding on this Court: 

Certainly this Court pursued no such course in the Hunt 
case, supra, nor in Sweeney v. District of Columbia, de¬ 
cided March 11, 1940, . Apps D. C. 113 Fed. (2d) 

25. The cases cited by appellee, so far as accessible do 
not sustain such a sweeping claim. 

Limbach v. Yellow Cab Co. 46 Fed. 368, was a law case 
presumably tried in a Court of law by a jury, the Court 
said, page 38: 

“The view most favorable to appellant presented 
a situation where the inferences from the testimony 
were conflicting. Upon such showing the finding of the 
district court will not be disturbed.’’ 
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In Helvering v. Johnson 104 Fed. (2nd) 140, at page 144, 
the Court said: 

“We are not unaware of the rule that an ultimate 
finding of the Board of Tax Appeals, which is a con¬ 
clusion of law, or a determination of a raised question 
of law and fact stands upon a different basis than its 
finding of primary evidentiary or circumstantial facts, 
and that upon review of such an ultimate finding the 
reviewing court may substitute its judgment for that 
of the Board. Helvering v. Texas P. 0. Co., 300 U. S. 
481, 491; 81 L. Ed. 755.” 


CIrbano v. Market S. By. Co. 46 Pac. (2nd) 819, was a 
case of a judgment based on the verdict of a jury who 
heard conflicting evidence. The usual rule in such cases 
was applied. 

Wilbur v. Wilbur 239 Pac. 332, was a suit to cancel a 
deed made by a mother to a son, in settlement of a pre¬ 
existing partnership, on the ground that it was obtained by 
fraud and duress. The evidence was conflicting, the Court 
reviewed the evidence at great length, and on page 336 
said: 

“While there is a conflict in the evidence as between 
Mrs. Wilbur on the one hand, and Glen Wilbur and Mr. 
Gowan on the other hand, as to what took place or what 
was done or said by the respective parties during their 
negotiations in the law offices of Mr. McGowan and 
that which preceded said meeting, there is ample evi¬ 
dence to support the court’s findings that Mrs. Wilbur 
was given her choice of purchasing the property for 
herself at the price of $25,000.00 or of selling it to 
her son at the same figure (which amount the court 
found to be a fair and adequate price), and that she 
was then and there in full possession of her faculties 
and had full knowledge of the values of the subject- 
matter of the conveyance, and acted freely and volun¬ 
tarily in said matter, and no false or fraudulent repre¬ 
sentations were made, or force or coercion employed to 
induce or cause her to execute said deed.” 
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Here the rights, duties and responsibilities of the parties 
arise under the co-operative law of Maryland; the charter 
of the association, its by-laws and the uniform contract 
between the association and its members, all in writing, 
and the construction put upon those writings by the parties 
charged with its administration, all of which is without 
conflict. 

In the recent case of Sweeney v. District of Columbia, 
decided March 11th, 1940, 113 Fed. (2d) 25 this Court 
in discussing this question, said: 

“We do not consider the Board’s finding conclusive. 
Domicil is a compound of fact and law. When there 
is no question concerning the applicable law and con¬ 
flict concerns only the facts, the Board’s determina¬ 
tion is conclusive if supported by substantial evidence. 
But where, upon admitted or undisputed facts, the 
decision turns on controverted legal principles, it is 
reviewable. Here there is no dispute as to the essen¬ 
tial facts. The conflict relates only to their legal 
effect. That is true though opposite inferences are 
drawn as to petitioner’s intent. The difference is not 
as to what he intended in fact, but as to whether that 
intent can be given the legal effect which he claims for 
it. The Board's decision, therefore, is reviewable.” 


Jones v. Clark, 172 N. E. 250, also cited in respondent’s 
brief, page 16, is an authority against him. The Court 
there said, on page 251: 

“The principle stated in Xicliols v. Atherton is that 
in equity, where a master or judge makes finding of 
facts and then draws certain inferences from those 
facts, the facts found are accepted as true, but this 
court draws its own inferences unaffected by those 
drawn by the trial magistrate. The findings of facts 
thus made are in the nature of documents to be inter¬ 
preted. This is familiar equity practice and is illus¬ 
trated by many decisions, several of which are cited 
in Nichols v. Atherton which was a suit in equity.” 
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Double Taxation. 

On pages 64 and 65 of Petitioner's brief after showing 
from the evidence that the amount carried into the revolv¬ 
ing fund was merely an account of all the property held 
by the Association however invested arising from excess 
brokerage from which alone it could have arisen, after 
paying all actual operating expenses, which excess it was 
under contractual obligation to return; and having also 
shown that even if it was taxable it represented all the 
assets of anv kind held bv the Association, and that if 
this fund, the result of such an accounting system, was 
taken as the base for ascertaining its intangible values j 
that it should be diminished to the extent that any prop- 

ertv included in that account was invested in non-taxable i 
* 

securities, or was otherwise taxed. We have already shown 
in this brief that the Board of Tax Appeals did assume 
as its base or starting point the totals of this revolving 
fund as shown by its books, but instead of deducting from j 
it the value of the tangible property taxed to it during the 
several years, aggregating $6,064.00 in 1935, $4,184.00 in j 
1936 and $8,795.00 in 1937 (see returns and tax bills for j 
these several years filed in Stipulated addition to record) j 
it only deducted certain non-taxable securities and added 
additional intangibles thereto which were necessarily al- l 
ready included in the Revolving Fund, totals as reported, 
as shown by the findings of fact (Rec*. p. 56). The state- j 
ment of these combined errors increased this class of 
intangibles in the sum of $35,078.00 for 1935; $46,105.46 
for 1936 and $93,361.13 for 1937, an aggregate of $175,544- j 
59 for the three years, as shown in our original brief 
page 66, in addition to an aggregate $1,153,929.47 listed 
as “accounts receivable from Dealers" for the same three 
years, which never belonged to the Association and are 
discussed under Point Four. i 


I 
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POINT FOUR. 

The Association was not liable under any circumstance, 
to taxation on the items listed by the Board of Tax Appeals 
as “accounts receivable from dealers” (R. 56) and included 
in the so-called “correct assessment” valuations, used as 
the base for the final tax assessment. (R. 65.) 

This point involves the petitioner’s liability to that por¬ 
tion of the tax re-assessed by the assessor in 1938 on ac¬ 
counts found on its books against certain Distributors as 
of July 1st of each year for milk delivered to them daily 
during the preceding calendar month (June of each year), 
by the several members of the association, pursuant to the 
contract between the several members and the association 
empowering the association to sell such milk and to 
designate when, where and to whom it should be delivered 
pursuant to such sales and which also empowered the 
association to collect the proceeds, deduct its one cent 
brokerage initially and remit the remaining net proceeds 
to the producer members severally. This milk under the 
contract of sale made between each Distributor and the 
association was to be paid for monthly to the association 
on or before the 10th day of the calendar month next 
succeeding the calendar month of delivery, which payment 
under the contract between the association and its member 
it guaranteed the ultimate payment of and to remit there¬ 
for on or before the 15th day of the calendar month in which 
it became due. 

The association in order to perform its duties of course 
had to keep accounts of such deliveries, their quantities, 
qualities, etc., accruing therefor. The consequence was 
that on the 1st dav of Julv of each vear, as of which date 
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taxes had to be assessed, there appeared on the books of the 
association charges against the several distributors for 
the milk so delivered during the preceding month, aggre¬ 
gating the gross value of all milk so delivered, which in the 
absence of a knowledge on the subject might very readily 
have been and probably were assumed by the tax assessor 
to represent “bills receivable” due and owing to the asso¬ 
ciation in its own right, and therefore taxable. These 
accounts never figured in the revolving fund, because they 
did not represent any property in which the association had 
any proprietary interest or lien except to collect for its 
owners on the 10th of that month, and from which after 
collection they would be entitled to deduct its brokerage 
charge of one cent per gallon and remit the balance to the 
true owners. These facts are made perfectly plain on the 
record, are explained in petitioner’s original brief pages 
67-81, and will not be here repeated. Taxes were assessed 
thereon by the assessor and included in the excessive taxes 
ascertained by the Board of Tax Appeals to have been 
levied, but the Board refused to strike them from its cor¬ 
rected assessment, (see page 56) and included them in its 
so called “corrected assessment” under the designation 
of “Accounts Receivable from Dealers” for the years in 
question in the following amounts (See Record page 56): 

July 1, 1935 .$ 275,924.24 

July 1, 1936 . 401,918.24 

July 1, 1937 . 479,080.99 


A total of .$1,153,923.47 

(as shown in petitioner’s brief page 66), under the assump¬ 
tion that the Association was the purchaser of such milk 
and therefore the owner of the unpaid purchase price. The 
reasons for this conclusion are given by respondent on 
its brief page 10, et seq., are as follows: 
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1. “The Association guarantees payment of the bills.’’ 

The authorities cited in petitioner’s brief pages SO and 
81, show the invalidity of this contention. In addition we 
cite 23, R. L. Sec. 35, page 1219 and cases cited in notes 
18 and 19. 

2. “When the milk is delivered to a distributor it loses 
its identity and the producer has no claim to any particular 
part of tile receipts.’* 

The authorities cited in petitioner's brief pages 75-79, 
show that such commingling of goods or proceeds works 
no change in the consignors rights. 

3. “The guarantee of the payment of the price marked 
a sale.” 


The authorities cited on respondent's brief page 15 to 
sustain its contention of such a sale fail to do so: 

In re: Rubenan 118 Fed. 371. holds just to the contrary 
as is illustrated by the following quotation from K<‘U(un v. 
Brown, 112 N . ('. 451 : 

“Where the goods are consigned for salt* to one who 
is at liberty to sell at any price and on any terms he 
pleases, paying a fixed price to the owner, the consignee 
is not a factor, and the contract is one of sale.” 

found therein as correctly stating the law. 

Xo fixed price is agreed on hero. The price to be received 
by the producer is wholly dependent on the sales prices 
received (Rec. p. 125) that is the weighted average price 
received for that portion classed as fluid milk and the 
weighed average price received for that portion classed 
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as surplus. Both of which are dependent on supply and 
demand for both classes, plus any premium arising from 
barn score and butterfat of which each individual gets 
the full benefit of according to the individual’s score of his 
barn and milk (Rec. p. 124). Nothing can be clearer than 
this. See Mr. Derrick’s statement (Rec. p. 126) for a 
clear statement of this. 

The contract, construed in Neith ('uop. Dairy Products 
Assn. v. National C. P. Federation, 217 Wise. 202, 98 A. L. 
R. 1403, expressly provided on its face that the one associa¬ 
tion agreed to sell and the other to buy the product therein 
mentioned. 

ruder the contract construed in Arbnekle r. Kirkpatrick, 
98 Tenn. 221, 36 L. R. A. the consignee agreed to pay for 
all goods delivered thereunder within sixty days whether 
sold or not at a price fixed in advance without requiring an 
accounting. 


The contract in Arbucklc v. Yates. 95 Va. 802 provided 
for payment of a fixed price at a fixed- time without regard 
to the price or terms at or upon which the goods might be 
sold. Such is not the case here. 


The authorities cited in petitioner’s brief pages 75 and 
76 show the contrary, in addition to which we cite Eastern 
Live Stock Coop. Assn. v. Dickenson 107 Fed. (2nd) 116, 
0. C. A. Fourth Circuit, decided November 6, 1939. 


4. “The amount which the association pays to the 
producer is determined by a more or less arbitrary formula 
and has no direct relation to the manner in which the milk 
is disposed of by the Distributor, or the price which the 
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association receives for the particular milk which he has 
delivered/’ 

The formula is not arbitrary but is authorized by the 
contract, signed by all members and is formulated by 
agents elected bv them and is a necessarv incident to the 
orderly marketing of the milk of the members, and their 
obtaining the best prices obtainable according to the use 
for which it is sold, without which co-operative marketing 
between milk producers would be but a name, a snare and 
a delusion, and is the method recognized and approved by 
the Supreme Court in U. S. v. Rock Royal Co. 307 U. S. 
533, 83 L. Ed. 1446, which is again commended to the 
consideration of this Court. 

This point involves the additional, or rather original 
assessment of a new Business Privilege Tax made by the 
Board of Tax Appeals de novo on all sales of milk made 
by the Association for its members during the calendar 
year 1936, (See Record page 71). This is an original 
assessment and is based on a theory never adopted or 
applied by the assessor at all, to-wit: That all the milk 
sold in the year 1936 by the association for its members 
was the property of the association and none of it belonged 
to its members. (See Statement thereof Record page 71). 
In consequence thereof the Board assessed a new and 
additional tax on a new subject in the amount of $16,170.86 
in addition to the $14,977.88 already paid under protest 
and prayed to be returned. 

It will be recalled that in 1937 (Rec. pp. 133-137) 
the association made a voluntary return under the business 
privilege tax declaring (1st) that it had collected during 
the calendar year 1936 brokerage at the rate of one cent 
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per gallon on all the milk sold by it for its members in 
the sum of $204,677.62, but denying liability for an excise 
tax on this brokerage because it was a non-profit corpora¬ 
tion and bound to return any excess to its members. It 
at the same time disclosed that during the same period 
it had sold a comparatively small quantity of milk which 
it had to purchase from non-members for which it had 
received gross $124,815.39. It admitted it was liable to 
the excise taxed thereon even though it had not purchased 
said milk for profit, but merely to be able to fill contracts 
it had entered into to furnish milk produced by members, 
whose production had temporarily failed. 

The assessor accepted this return and assessed the tax 
only on the gross sales of the purchased milk as reported, 
in the sum of $337.35 which it paid. 

After the lapse of nearly a year, but without notice the 
assessor assessed an additional tax of $818.71, based on 
the same return by adding its brokerage receipts to the 
gross sale of non members milk purchased and resold. 
This (See Record page 18) was paid under protest and was 
asked to be returned in this proceeding but the Board of 
Tax Appeals on the hearing not only denied the return 
but increased the assessment for gross sale by the sum of 
$16,170.86, which it ordered to be paid, on the new theory, 
developed by the respondent for the first time, that the 
association was a purchaser of all the milk produced by its 
members, which it resold for a profit to itself and not a 
broker merely selling their products. 

A mere statement of the facts should be enough to show 
the gross error and the wrong thereby perpetrated on the 
Association and all of its members. 
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POINT FIVE. 

No part of the intangibles constituting the revolving 
fund or taxed as “accounts receivable from dealers” are 
taxable to the Petitioner, and the entire amount of the 
increase, $14,157.19, paid on that account should be re¬ 
funded. 

This point involves two propositions—(1st) that none 
of the intangible-assets taxed, whether included in the 
revolving fund as distinguished from those taxed as ‘‘ac¬ 
counts receivable from dealers”, (Rec. p. 56), are the 
property of the petitioner, and (2nd) that even if those in¬ 
cluded in the revolving fund are its property none of them 
beyond those included in the returns made by the peti¬ 
tioner for the years in question, and found in the stipulated 
additions to the record (pp. 2 and 3) had any business or 
taxable situs within tiie District. 

These questions are fully discussed in the original brief 
(pp. 82-110) and to some extent in this brief, particularly 
under points 2 and 3, and nothing further need be said in 
respect thereto. 

POINT SIX. 

“The Association is liable for neither the increased busi¬ 
ness privilege tax assessed against it by the Business 
Privilege Tax Administrator for the fiscal year 1938 on 
August 10th, 1938, in the sum of $818.71 (R. 14) paid under 
protest on September 15th, 1938 (R. 19) nor for the addi¬ 
tional sum assessed against it by the Board of Tax Appeals 
on October 9th, 1938, in the sum of $16,170.86 and not yet 
paid.” 

This point, restated on page 110 of Petitioner’s original 
brief, is controlled by the same facts, and applicable law, 
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discussed under point Four of the original brief (pp. 67- 
81) and under the same points in this brief, which need not 
be repeated here. 


Conclusion. 

It is again most earnestly and confidently submitted that 
respondent’s brief has in no respect undermined or con¬ 
troverted the several contentions presented by the peti¬ 
tioner, and that this Court should now order the refund to 
the petitioner of the entire fund—$14,977.88, so unjustly 
exacted from it by reason of the attempted re-assessment 
of its taxes, with interest thereon from the date of its 
exaction, September 15th, 1938 (Rec. p. 19) and that the 
assessment of the additional Business Privilege tax made 
de novo by the Honorable Board of Tax Appeals on No¬ 
vember 9th, 1939 (Rec. p. 72) be vacated and annulled, all 
of which is 

Respectfully prayed 

JOHN S. BARBOUR, 

Counsel for Petitioner, 

Tower Building, Wash., D. C. 
and 

Fairfax, Virginia. 



